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YACTD I: OBIIIAA YACTD

Pa3nen I. OBIIME MONOXEHUS
I'naBa 1. IloHsiTHE rpa:kKIaHCKOTO NMpaBa

§ 1. I'ene3uc u NpeanoChl/IKU BOSHUKHOBCHMSA I'PAKIAAHCKOrO0 1npaBa

IIpusoBeM Bora B momolb YCTPOEHUIO HAILIETO Tocyaap-
crBa! IlycTb yeabiut OH HaC M CHU30MAET K HAM MUJIOCTHUBO
1 GJIATOCKJIOHHO, YTOOBI COBMECTHO C HAMU YIIOPSIIOYUTD HAIlle
rocyIapCcTBO U €ro 3aKOHbI!

Inamon (60—402e. IV 6. do h.3.)'

HcTopust BOSBHMKHOBEHMSI TPasKIaHCKOTO MpaBa KakK OIpeaeeHHOI cUcTe-
MBI O0ILIECTBEHHBIX IIPABOOTHOIIIEHMI OepeT CBOE HAauaJIo B ITyOOKOI APEBHOCTH.
[lepBble MpU3HAKY IPaskIaHCKO-TIPABOBBIX OTHOIIIEHU, CBSI3aHHBIX C IIPUOOpe-
TE€HUEM, UCITOIb30BaHKEM, OOMEHOM U IMPUCBOEHNEM OOBEKTOB MaTePUAIEHOTO
MUpa, MOTPeOISIeMbIX JIIOIbMU, CTAJIM ITOSIBISITHCS. HA PaHHEH — TOMCTOPUIECKOM
CTaaM¥ BO3HMKHOBEHUS YeioBeuecTBa. B amoxy epBoOBITHO-OOIIMHHOTO CTPOSI,
KOT[Ia JIFOIM BeJIU IJIEMEHHO 1 POIOBOi1 00pa3 >KM3HU, TIe FOCIIOACTBOBAJIA IT0-
JINTaMMSI B CEMEMHBIX OTHOIIEHUSIX, Y3Ke CYILIECTBOBAIM OIIPeIe/ICHHbIC UMYIIIe-
CTBEHHBbIE OTHOIIIEHUsI. OHM BO3ZHMKAJIM 10 TIOBOITY COBMECTHOM — KOJIJIEKTUB-
HOI 1OOBIYM Y TTOTPEOIeHUS TPOAYKTOB MUTAHUS ((KUBOTHBIX, IITULL U PHIObI),
M3TOTOBJICHUSI KAMEHHBIX OPYIUIA TPy/a, IIPEAMETOB OXOThI, MX MOCIEAYIOIIETO
repepacnpenesieHys Wi oOMeHa MeXXTy WieHamMu ooIMHbL. KpoMe Toro, K psimy
HMMYILECTBEHHBIX OTHOILIICHU CIeAyeT ITPUUMCIUTD TAKXKEe OTHOILICHMSI, CBSI3aH -
HBbIE C COBMECTHBIM ITPOKMBAHMEM WICHOB POJIOBOI OOIIIMHBI B OTHOM KM -
11Ie, — XVDKMHE WU TIeIIepe, MX 00yCTPORCTBO 1 MPUCTIOCOOIeHNE IS pa3Bee-
HUS OTHSI, IPUTOTOBJICHUS MUK, 00PAOOTKY IIKYp U T.II.

OO6111eii YepToit JTaHHBIX OTHOILIEHWI SIBISIETCS UX UMYILIECTBEHHBII XapaK-
Tep; NEUCTBUS JIIOAEN COBEPIIAIOTCH HE HA CO3HATEJIbHOM, & HA UHCTUHKTUB-
HOM YpPOBHE, T.€. He CYOBEKTHBHO, 8 O0BEKTUBHO, B I1EJIIX KOJUIEKTUBHOT'O BbI-
JKMBAHUSI B CYPOBBIX PUPOTHBIX U KITUMATUIECKUX YCIOBUSIX, TaK KaK HU3KUI
YPOBEHb MBIIIUICHUST M CO3HAHUS JIIOJCH HE TTO3BOJISUT UM BBIKUTH B OMMHOYKY.

" [Taamon. Nuanoru. Kuura Bropast. M., 2008. C. 868.
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DT0 OBLIO BpeMsI, KOT/Ia 3aKOHBI TIPUPOJIBI TOCTIOACTBOBAIN HAJl 3aKOHAMM
YEJI0BEYECKIMM, KOTOPBIX ITOMIPOCTY He OBUIO M HE MOTJIO OBITh B TOT MCTOPH-
yecKuit mepron. ITosToMy meiicTBUSI ITepBOOBITHBIX JIFOICH 0 CO3MAHMIO 1 TTe-
pepactpeneIeHAI0 MaTepUaIbHBIX OJ1ar ObITN 00YCIOBIICHBI TOJTEKO OTHOM 11e-
JIBIO — COIPOTUBJIEHUE CUJIAM IIPUPOIBI B LIEJIAX BbKUBAHUS, JAJILHENIIETO
MIPUMMPEHMS ¢ Hel 1 IIOCTETICHHOTO IIOMYMHEHUS €€ CBOMM IOTPEOHOCTSIM.

ITpupona MoxkeT 3aBepOoBaTh UesioBeKa, yrBepxkuai Pynonnd ¢hon MepuHr,
TSI OCYILIECTBJIEHUSI CBOUX Li€JIel, TOJIbKO 3aTPOHYB €ro COOCTBEHHbI MHTE-
pec. DTOT MyTh HaUYepTaH €10 CAMOI: eCJIM OBbI OH He BXOIII B €€ pacueThl, OHa
ITOJDKHA OblJIa MHAYe co3math yemoBeka. Co3maB xKe ero TAKUM, KaKOB OH eCTh,
OHa He OCTaBuMJIa cebe MHOTO CPEICTBA 3aCTABUTD €TI0 CIIY>KUTh CBOMM IICIISIM,
KpOMe KaK 00paIasch K ero COOCTBEHHOMY MHTEpeCy'.

TakuMm 00pazoM, mepBOHAYATbHBIC UMYIIECTBEHHBIC OTHOIICHHSI, KOTOPHIE
CKJIaJIbIBAJIMCh B POJOBOM OOLLIMHE MEXKITY €€ WieHaMU, ObLIM HEOCO3HAHHBIMU,
XaOTUYHBIMU W BHECHCTEMHBIMH, T.€. HE PEryIUPYEeMBIMU, YTO HE TIO3BOJISICT
paccMaTpuBaTh UX B Ka4eCTBE MPAaBOBBIX, HECMOTPS HA TO, YTO OHU BBI3BAHBI
KI3HEHHOM ITOTPeOHOCTHIO. [10mMo0HBIC MMYIIIeCTBEHHBIC OTHOIIICHUST XapaKTe-
PY30BAJICH TEM, UTO OPYIUS U pe3y/IbTAThI TPyIA IIPUHAMICKATIN BCEM, TaK KaK
B ITICMCHHOM 1 POIOBOI OOIIMHE OHM OBLITA 00€3IMYEHEI, BO BCSIKOM CiIydac,
B IIOHMMAaHWUM U CO3HAHUH JIFOJIEH, YeMy CITOCOOCTBOBAJIA ITOJIUTAMMUSI.

B nanbHeiiiem, B mpoliecce 3BOIIOLIMOHHOIO Pa3BUTHS O0111€CTBA, INIABHBIM
00pa3oM IIpHU Tepexoie OT MOTUTAMUK K MOHOTaMHOI ceMbe, T.€. KOTa B 00III-
HOCTH JIFOIIe BO3HUKIIA TTAPHAST CEMbsI, CTAJIN IIPOSIBIISITHCS TIEPBBIC POCTKU
1 TIPEIIIOCHUTKI K 000COOICHIIO MMYIIIECTBA B paMKax OMHO ceMbU. Terepsb 10-
MaIITHHE KMBOTHBIC IIPUPYIATIUCH WICHAMI OMHOM CEMBH, BCSI OBITOBAS YTBAPb,
OpyIuSI 1T HOOBIBAHMS W TIPUTOTOBJICHUSI TTHMIIIH, & TAKKE OBITOBBIC M JTMIHBIC
VKpallIeHUs TAKKe CTaJIU IIPUHAUIEKATh OTHOI ceMbe. DTO MOPOXKIAI0 HOBEIE
OTHOIIICHMSI B 00IIIeCTBE, TPEOOBABIINE OCO3HAHHOE 000CO0ICHIE MMYIIIECTBA
B paMKax OHOI1 ceMbU, 00YCIOBIICHHOE BBDKMBAHUEM yKe HE BCEM IIEMEHEM
WJTY OOJTBIIIM POIIOM JIIOJIEH, a OTIEIBHO B3SITOM ceMbeil. IMEHHO B 3TOT ITepu-
OII CTAJI BO3HUKATh NePBbIe POCTKHU U MPOSIBJIATHCS MPU3HAKN YACTHOI COOCTBEH-
HOCTH, T.€. B paMKax OJTHOM B35TOI CEMbM, HO T10Ka €111€ He UHAWBUAA.

C mosiBJIeHEM MOHOTaMHOM CeMbH, a UMEHHO Ha pyOexke MEeXIy cpell-
Hell 1 BBICIIIEH CTYIIEHBIO BapBapCTBa, IMPOM30IILIa, KaK otMedan @. DHrelbe,
OKOHYaTeJIbHAasI IT00e1a TapHO CEMBH, YTO CBUIETEILCTBOBAJIO O HACTYILIC-
HUU 3T0XJ UUBUIN3ALNN, U, KaK CJIEICTBIE, HOBBIX OOIIECTBEHHBIX, B TOM
YHCIIe ¥ UMYIIeCTBEHHBIX, OTHOIIICHMIA.

Takum o6pa3om, nepBoii MPeaANnOChLIKOM /15 3apOKIeHHS IPaKIAHCKUX OT-
HOIIIEHHIi B 00IEeCTBE CTAJI0 BO3HUKHOBEHHE MOHOTAMHOI CeMbH.

OmHaKO YTBEPKIATh, UTO B 3Ty UCTOPUUICCKYIO STOXY IMOSIBUIMCH YICTO TPpa-
JKIAHCKO-TIPaBOBBIC OTHOIICHMS, TIPEXKICBPEMEHHO, TaK KaK He CYIIECTBOBAJIO

! Hepune P. N36pannsie tpyabl. T. 1. CI16., 2006. C. 117.

? Dueense P. [TpoucxoxaeHne ceMby, YaCTHOIM COOCTBEHHOCTH ¥ rocynapetsa. M., 1985. C. 69.
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HU OTIEIHHO B3ITOTO TOCYIapCTBa, HY TIpaBa, T.€. He ObLIO IMBIJIM30BAHHBIX
TOCYIAapCTBEHHBIX MHCTUTYTOB PETYJIMPOBAHMS OOIICCTBEHHBIX OTHOIIICHUI
IT0 TTIOBOAY IIPOM3BOICTBA U TIepepacIipeAe/IeHIs MaTepraTbHBIX OJIar.

IIpo1ecc mepexona OT POIOBOTO K TOCYIapCTBEHHOMY CTPOIO COIIPOBO-
JKIAJICS pa3BUTHEM ITPOU3BOIUTEIBLHBIX CHII, 3apOXKICHNEM HOBBIX UMYIIIECT-
BEHHBIX OTHOIIICHUI, KOTOPBIE B KOPHE MEHSUIM COITMATbHOE ITOJI0KEHHE Tpa-
KIaH B ob1ecTBe. JIaHHBIN IIPOIIECC XapaKTepU3yeTCsT HepaBHOMEPHOCTHIO
1 CKaYKOOOPa3HOCTHIO B 3aBUCUMOCTH OT YPOBHSI Pa3BUTHUS KyJIBTYPHI U TPa-
MOTHOCTH JIFOJCH TOTO WJIM MHOTO Hapona. Tak, y HanboJjiee pa3BUTHIX U I -
BIJIM30BaHHBIX HAPOIOB IIOCTPOCHME TOCYIapCTBa OCYIIECTBIISUIOCh 3HAUM -
TeJIbHO OBICTpee, YeM Y MeHee pa3BUTHIX.

Taxum 06pazoM, BTOPOii HCTOPUYECKOI TPEANOCHLIKOIA A1 BO3HUKHOBEHUS
COOCTBEHHO TPaKIAHCKO-MPABOBBIX OTHOLIEHUIi B 00LIECTBE SIBJISIETCS MEPexoT
OT POZIOBOrO CTPOS K FOCYIAPCTBEHHOMY CTPOIO.

HcTopust cCBUIOCTEIBCTBYET O TOM, UTO MEPBBIC TOKYMEHTAIbHBIC TTaMSIT-
HUKU PEeTYINPOBAHUS UMYIIECTBEHHBIX OTHOIICHMI B OOIICCTBE MOSIBIUINCH
B ctpaHax [IpeBHero Bocroka, Unouu, peBHeii 'peuun u B JIpeBHeM Pume.
Ho nanbosmbInee pa3BuUTHE U COBEPIICHCTBO B HAITMCAHUN TPAXKIAHCKUX 3a-
KOHOB OBLIIO JOCTUTHYTO B [IpeBHeM PuMe, B 0COOEHHOCTU B TIEPUO/I CYILIE-
CTBOBaHUS PUMCKOIT TeMOKpaTHIeCKOM PECITyOIUKH.

[NepBoHaYaTBEHBIC HOPMBI TPAXKIAHCKOTO MIpaBa MOJYIUIN CBOE IOPUIT-
yeckoe 3akperuieHre B CBoje 3aKOHOB BaBIJIOHCKOTO I1apst XaMMypanu (3a-
koHbl Xammyparnu) (XVIII B. 1o H.3.). IMeHHO B JTaHHOM UCTOPUYECKOM J0-
KYMEHTE BIIEPBEIC YIIOMUHAETCS O COeIKaxX Kyrun-mpoxaxu (§ 10, 12, 35, 37
3aK0HOB), OTHOLIEHUX apeHn! (§ 45, 46), 3aiima (§ 102), ccynnl (§ 48, 89),
3asora (§ 54), xpanenus (§ 120, 122, 124). 3naunrteasHoe MecTo B CBoje 3a-
KOHOB XaMMypaIli 3aHUMaloT OpavHo-ceMeiHble oTHomeHusI (§ 128—192)".

HHtepec npencrabisieT TakKe 3aKOH TIPEBHEETUIIETCKOTO Lapst Acuxuca,
KOTOPKII B IIEPHOI CBOETO IIaPCTBOBAHMSI, B CUJTY HEXBATKH JCHET, M31aJI Tpa-
KIAHCKMI 3aKOH O TOM, YTO OepyIIMit AEHBI'W B 3aliMbI 00SI3aH OCTaBJISTh IO
3aJI0T MYMUIO OTIIA. DTOT 3aKOH OBLI JOMOJHEH APYTUM 3aKOHOM, IO KOTO-
pOMY HAIOIIMii JeHBIM B3aliMbl CTAHOBUTCS BIaAeIbIIeM BCeTo (DaMUIIBHOTO
CKJIeTIa JOJDKHMKA, a 3aeMIINK, B3SIBIIMI IO TAKOM 3aJI0T IeHBIH, TIOABEP-
rajicsl HaKa3aHUIO B BUIE HE3aXOPOHEHUS HU B (paMIJIBHOM CKJIETIe, HU B Ka-
KOM-11M00 Ipyroi rpooHULE’.

Benukwit npeBHerpedeckuii pechopmarop Conon (VII-VI B. no H.3.), KO-
TOPBII XOTEN YCTPAHUTh HEPABEHCTBO MEXY OOraTbIMU U OCAHBIMU, B CBOUX
3aKOHAX TaKxKe MPEAYCMOTPEIT PSII ITOJIOXKEHUI, TIOCBSIIEHHBIX TPAsKIAHCKIM,
T.€. IMYIIIECTBEHHBIM, OTHOIIEHMUSIM. TakK, IIepBbIM CBOMM ITOCTAHOBIICHUEM,
ITOCBSIIIICHHBIM 3a¢MHBIM OTHOIIICHUSIM W OTHOIIICHMSIM KYTIIA-TIPOIAXKU, OH
VHUUTOXWII CYIIECTBYIOIINE JOJITH M 3aIIPETII BIIPEIb 3aKJIaIbIBaTh JIOACH,

! XpecTomatus 1o KCTOPUU IrocyaapcTBa U rpasa 3apyoexXHbIX cTpaH. M., 1986. C. 12-25.
? T'epodom. Vicropusi. M., 2008. C. 226—227.
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OTHAKO YMEHBIIIEHUEM JIUXBHI (IIPOLIEHTA C OTIAHHOTO B3aiiMBl KallnTaja),
a He YMEHBIIICHNEM JOJITOB OBLIN JOBOJIBHEI O€THBIC, KOTOPBIC M Ha3BaIN 00-
JIETYCHUEM YeJI0BEKOJIO0OMBOE 3TO ITOCTAHOBJICHHE, PABHO KaK 1 YBEJIMUCHIE
3eMeJIbHBIX Mep, MO0 MIUHA, CTOMBIIIAS ITpeskae 73 IpaxMbl, OllcHeHa OblJIa UM
Bo 100, Tak 9TO, TUTATS YMCIOM CTOJIBKO K€, HO IICHOI0 MeHee, TOJDKHUKH T10-
JIyJaJIv BEJUKYIO BHITOMY, a 3aMMOIABIIEI HIYETO HE TEPSIIN .

[Mo3gHee ApucToTeb BIiepBhIC IIPEATIPUHSI ITOIBITKY AaTh IIPABOBYIO Xa-
PAKTEPUCTUKY IIPABY COOCTBEHHOCTH, IIPEIyCMOTPEHHOMY B IEICTBOBABIIIIX
B TO BpeMs 3akoHax Kincdena — rpeyeckoro pepopmaropa. Criocob 1moab30-
BaHUS COOCTBEHHOCTBIO, OTMeYal APUCTOTEb, COBMEIIAET B ceOe XOPOIIe
CTOPOHBI 000X CITOCOOOB — UMEHHO 00111eii COOCTBEHHOCTHU U YaCTHOI CO0-
ctBeHHOCTH. COOCTBEHHOCTD JOJIKHA OBITH 00IIIEit TOIFKO B OTHOCUTEITLHOM
CMBICJIE, a BOOOIIe — yacTHOU. Beab korma 3a0oTta o Heit OyaeT moaeeHa Me-
KOy pa3sHBIMU JIOAbMH, CPEIN HUX NCUYE3HYT B3aMHBIC IIPETCH3NH; HA000-
POT, IOJTyYUTCSI OOJIBIIIAST BBITOMA, IIOCKOIBKY KaXKIbIi OYIET ¢ ycepameM OT-
HOCUTBCS K TOMY, UTO €MY IIPUHAIIEXUT .

Ecimm ApucToTenlb B CBOMX PacCYXKICHUSIX 1 BEIBOIAX OBLT ITPUBEPKEHIIEM
YaCTHOI1 COOCTBEHHOCTH, B TOM YHCJIC M 3eMEIBHBIX Hame 0B, To [11aToH, Harpo-
THB, HE OTPHUILIast HCOOXOMMMOCTH Pa3/eiia ToCyIapCTBEHHBIX 3¢MeJTb MEXKIY Tpa-
XKIaHAMU, BMECTE C TEM IOJIarail, YTO KaXK/bIi MTOTyYMBILIUNA MO XKPEeOUI0 Hafes
JIOJDKEH CUMTATh CBOM HAIeIT OOIIEH COOCTBEHHOCTRIO BCETO rocyaapcTsa’. JlanHoe
pasIyme BO B3IJISIAAX IBYX TPeUecKUX (prrocooB, IpUIEeM ITOUTH COBPEMEH-
HHMKOB, CJIEIyeT pacCMaTPUBAaTh KaK OJHO 13 TIEPBBIX B UICTOPUM TPAKIAHCKOTO
IIpaBa TEOPETUICCKUX MCCIICIOBAHNI MHCTUTYTA IIPaBa COOCTBEHHOCTH.

3HaunTeIbHOE BIUSHIE Ha (pOpMUPOBAHNE TPaKIAHCKOTO IIpaBa OKa3alll
3aKOHOMmaTeaIbcTBa Momcest, KOTOPBIi B cBoeM [ISITUKHIKIY TTpeayCcMOTpelT
PsII TpakIaHCKUX 3aKoHOMNoIoxKeHUi. Taxk, mo onmrcanussm Mocuda dnaBust,
Mowuceit TOCTaHOBIII: KTO IMOJTYYUT B3aiiMBI AIeHBIY VTN KaKKe-HUOYIb 110~
IIBI, CYIIICHBIE WK CHIPHIC, 00s3aH ¢ IyBCTBOM 0J1arogapHOCTH BO3BPATUTH
3aHITOE COOCTBEHHUKAM, KOTIa 10 MtocTr ['ocriomHeit ero meiia omsiTh 1o-
IIpaBsSITCs; TAKUM 00pa30M, BO3Bpalliasi aKKypaTHO CBO¥1 IOJIT, OHU CaMHU cebe
CO31aI0T BO3MOXHOCTB U B IPYTOii pas, B CIIydae HyXKIbI, TOJIYIUTh B 3aiIMBIL".
31ech mpociesKUBAIOTC HEKOTOPBIE IIPU3HAKY, TIPUCYIIIE TOTOBOPY 3aiima,
a IMEHHO €T0 IBYCTOPOHHOCTH U BO3BPAaTHOCTH. OCOOEHHOCTHIO 3aeMHBIX
OTHOIIECHUH 10 3aKOHAM Mowuces SIBJIIeTCSI YCTAHOBJICHUE B OIIPEACICHHBIX
cIyJasix 6e3BO3ME3THOTO XapaKTepa 3aiiMa.

YauTeIBas, 4TO JOJTOBBIE 00SI3aTEILCTBA B MOMCEeBOM TOCYIapCTBE BhI-
3BIBAJIMCH TEKYIel HyXKmoii, orMedan A.Il. JlomyxuH, To 3aKOHOIATETbCTBO
BCEMH MepaMU CTapayoch OOJIETUYNUTh 3TU 00sI3aTeILCTBA. TaK, OHO 3armpe-

! Ilaymapx. CpaBHHTEIbHBIE XU3Heomucanus. M., 2007. C. 136.
: Apucmomens. Ilonutuka. M., 2008. C. 709.

* IMaamon. 3aKOHbL. M., 2008. C. 898.

* @uasuii Hocug. Nyneiickue npesHoctu. M., 2007. C. 168.



