Crucok CoKpaieHHbIX HAaUMEeHOBAHUIT
HOPMATHBHBIX NPABOBBIX U CyJA€OHbIX AKTOB

AIIK P® — ApbutpaxHblii mpolieccyalibHblii Koneke Poccuiickoit de-
neparuu — OepepanbHblil 3aKoH OT 24 ot 2002 r. Ne 95-D3

I'K P®, I'paxxnanckuii Kogeke — ['paxxnaHckuii kogekce Poccuiickoii
®enepanuu: yacth nepsast — DenepanbHblii 3aKoH 0T 30 HOsIOpst 1994 r.
Ne 51-®3; yacth Bropasi — PenepaibHblil 3aKOH 0T 26 ssHBapst 1996 r.
Ne 14-D3; yactb TpeThsa — PenepalibHbIi 3aKOH OT 26 HOsa6pst 2001 T.
Ne 146-®D3; yactpb yeTBepTast — PenepanbHbIil 3aKoH oT 18 nekabpst 2006 r.
Ne 230-D3

KoAIl P® — Konekc Poccuiickoit @enepaunn 00 anMUHUCTPATUB-
HBIX TTpaBoHapyleHussx — MenepanbHblii 3akoH oT 30 nekabps 2001 r.
Ne 195-d3

HK P® — Hanorosslii konekc Poccuiickoit Deaepaiiin: yacTh reppast —
®enepasbHblii 3aKoH OT 31 o 1998 r. Ne 146-®3; yacth Bropas — Pe-
JepajibHbIi 3aKOH OT 5 aBrycta 2000 1. Ne 117-®3

TK P® — Tpynosoii konekc Poccuiickoit @enepaunu — MenepanbHblit
3akoH oT 30 gexabpst 2001 r. Ne 197-D3

3akoH o perucrpauun — DenepanbHblii 3aKoH oT 8 aBrycra 2001 r.
Ne 129-®3 «O rocymapcTBEeHHOM PErMCcTpaLliy PUANIECKUX JTAL U UH-
JIVBUIYaJIbHBIX IPEANIPUHAMATEIC»

3akoH 0 pbIHKe eHHbIX Oymar — DenepaibHbIi 3aKOH OT 22 amnpelist
1996 r. No 39-dP3 «O pbIHKE LIEHHBIX OyMar»

3akon 00 AO — DenepanbHblil 3aK0H «O0 aKIIMOHEPHBIX OOLIIECTBAX»
oT 26 nekabpst 1995 r. Ne 208-D3

3akon 00 000 — DenepanbHbIii 3aKk0H «O0 00ILIECTBAX C OrPaHUYEHHOM
OTBETCTBEHHOCTbhI0» OT 8 cheBpasst 1998 r. Ne 14-D3

ITocranosaenue Ilnenyma BC P® Ne 25 — [MocraHoBineHue [lieny-
ma BepxosHoro Cyna Poccuiickoit @enepaumu ot 23 uroHs 2015 r. Ne 25
«O NpUMEHEHUHU CyIlaMKM HEKOTOPBIX MOJIOXKEHUI pazaena I yactu nepBoit
I'paxxnanckoro koaekca Poccuiickoit Meneparnmm»



INPEAUCITOBUE

C pamocThio M YIOBJIETBOPEHUEM MBI TledaTaeM 3TU CTPOKM, OCO3HAaBasl,
YTO OJIM30K K 3aBEPIICHMIO €Ille OAUH IJIUTEIbHBIN MPOEKT — COOPHUK
craTeii K 10011€er0 B 3TOT pas yxke MenepaibHoro 3akoHa «O0 aKLIMOHEPHBIX
oO1ecTBax», KOTOPBI ¢ HAMM YK€ YeTBEPTh BeKa. B M3BeCTHOM cMBICTIE
MOXHO CKa3aTh, YTO COAEPXKaHUE M caMOe IJIaBHOE — IMIOHMMAaHNe 3aKOHa
MpenonpeneieHo BpeMeHeM, B KOTOPOM OH cyiiecTByeT'. [TosBUBIINCH
KaK 3HAKOBBIA MPOEKT HOBOM AIIOXU — PHIHOYHON 3KOHOMMKMU, TAHHBIA
3aKOH CTaJl CBUIETEJIEM CMEHBI MOJTUTUUECKUX 310X, KOPIIOPATUBHBIX BOITH,
Jubepaau3alnu U 010poKpaTU3alMu, POCTa 9KOHOMUKM U KPU3UCOB, TO-
CJICMHUI U3 KOTOPBIX MBI MPOXXKBaeM B 3T 1HU. CaMoe MHTepeCcHOe, YTO
MPY 3TOM 3aKOH aKTUBHO MEHSIJICS BCJIE 3a MPOUCXOISIIIMM B OOIIIECTBE,
U B HEM, KakK B KaIljie BOIbI, OTpa3mach Bcsl COBpeMeHHas uctopus Poccuu.
Kax u B ciyuae ¢ peryaupoBanueM OOQO, Mbl MOTJIM Obl YBUIETH IBMXKEHNE
OT CYXOT'O TeKCTa, OCTaBJISIBIIIETO MHOTO MECTa TOJKOBAHUIO U YaCTHOM
BOJIE, K OIOPOKPATUYECKON MHCTPYKIIMU, OTBEPTaloleil BCe TO, UYTO MPSIMO
He pas3peleHo.

He cekper, uTo B pa3paboTKe nepBoHavYaIbHOI penakimy 3akoHa 00 AO
MPUHUMAJIM aKTUBHOE YJacTHEe aMEepPUKaHCKNE 3KCIEPThI, IJIST KOTOPBIX
Poccust Ha TOT MOMEHT cTajla O4epeaHON TepPUTOPHUEH, HyKAalolIeics
B METOIMYECKOI MOnAepKKe, ¥ KOTOPbIS, IO COOCTBEHHOMY YECTHOMY TIPH-
3HAaHUIO, IIPY HAITMCAHWM 3aKOHA HEe OpUEHTHPOBaInCch Ha OykBy 'K Pd’,

HecMmoTtpst Ha 3aBepeHUs B TOM, YTO TOTOBSIIIUICS TPOEKT YIYNUTHIBAET
poccuiickue 0COOCHHOCTH, BIOJIHE OOBSICHUMO, YTO SKCIEPTHI, OyaydIn

' B Guectsiweii Mororpaduu Isabelle Corbisier, TOCBSIILEHHOl HCC/ICIOBAHMIO TIPHUPOLbI
aKLMOHEPHOTO OOILECTBA, Ha IIIMPOKOM CPaBHUTEJIBHO-TIPABOBOM U MEXIMCIIMTIIMHAPHOM
MaTepuasie IeMOHCTPUPYETCS, YTO KOHKPETHOE HATIOJHEHHE («<KOHTPAKTUAHCKOE» WIIM «MH-
CTUTYIIMOHAILHOE» ) aKITMOHEPHOTO OOIIIECTBA 3aBUCHUT OT MHOTHX (haKTOPOB (MCTOPUIECKHUX,
COIMAIBHBIX U SKOHOMUYECKUX) COOTBETCTBYIONICH CTpaHbI, Tlie IPaBO HE SIBJISETCS] U HE
TIOJIKHO SIBIISITBCST OTIPEIEIISIIOIINM, HO 3a1a4eii IOCIeTHero BBICTYIIAeT ObITh apOUTPOM | TIO-
CJIeIHUM OAaCTUOHOM, He TIO3BOJISIIOIIMM HU3BECTH PETYJIMPOBaHUE UCKITIOUYUTEBHO 10 00-
CIIYXXMBAHWSI YaCTHBIX MHTEPECOB 3JIUTHI C OJJHOM CTOPOHBI U IO IMOJTHOTO MOIYMHEHUS KOJI-
JIEKTUBHBIM MHTEPECAaM B 3TaTUCTCKOM Jyxe — ¢ Apyroii. Cm.: Corbisier I. La société : contrat
ou institution? : Droits étasunien, frangais, belge, néerlandais, allemand et luxembourgeois.
Bruxelles: Larcier, 2011. P. 643—649.

* Cm.: Bk B.C., Kpskman P, Tapacosa A.C. Kommentapuit ®enepaibHOro 3akoHa
«O6 aKIMOHepHBIX ob1IecTBax» / mon oour. pen. A.C. Tapacosoit. M.: Jlabupunr, 1999. C. 15
(aBtophl BBenieHust — b.C. bk, P. Kpakman, A.C. Tapacosa).
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NPOAYKTOM IPaBOBOI KYJIbTYphl U 00pa30BaHUSI CBOEI POIHOU CTpaHbI,
32 OCHOBY B3$IJTM aMepUKaHCKOE TIpaBo, B YacTHOCTU Model Business Corpo-
ration Act, — MOAENbHBIN aKT O KOMITAHUSIX, KOTOPBI CIYKUT OPUEHTUPOM
IUUIS HAITMCaHMST 3aKOHOB KOHKpeTHbhIMM InTaTtamu CIIA, co Bcemu mpu-
CYLIMMU €My JOCTOMHCTBAMU U HEAOCTaTKAMMU.

PazymeeTcs, 2T0 NpuBeEIo K CIOKHOCTSIM B IMTPaBOMPUMEHEHWU, U PSIT
pelIeHU U3 3TOTO 3aKOHA ObUIM BIOCJIEACTBUM IMEPECMOTPEHBI U, Hafe-
eMcsl, ele OyIyT nmepecMaTpuBaThes', OO HaCaXKIESHUS Iy>KIbIX TIPABOBBIX
peleHuii peaKo UMEIOT ycrex. Poccuiickoe KopropaTiuBHOE TTpaBo ObLIO
M OCTaeTCs YaCThIO KOHTUHEHTAJIbHOU MPaBOBOI TpaAULIMU, KOTOpasi, He-
CMOTPS Ha IIMBUJIM3ALMOHHBIN MpoBas 1990-X IT., BpeMEHHO 3aIl0IHSIB-
LIMIiCS cBoeoOpa3HbIM American boy OT IOPUCIIPYASHLIMU’, BCE PABHO CO-
XpaHUJIach ¥ BOCTOPKECTBOBAJIA B COBPEMEHHOM POCCHUICKOM IHCKYypCe.

Ceityac, crycts 25 JIeT, MbI YK€ MOXEM KOHCTaTUPOBaTh HEKOTOPYIO
3peJIOCThb 3aKOHA U TTOJTHOLIEHHO OOCYIUTh KaK CUIOMUHYTHBIE ITPOOJIEMBI,
TaK ¥ HAMETUTh JUCKYCCUM, KOTOPBIE SIBHO COXPAHSIT CBOIO aKTYaJIbHOCTD
eIl MHOTHE TOJIbI.

B Hacrosiiem cOopHUKe YUTaTe b CMOXET 03HAKOMUTBCS C paboTamMu
BEAYILINX MHOCTPAHHBIX YYEHBIX, KOTOPhIE JTI00E3HO COTJIACUINUCH MO~
TOTOBUTH CTaThU Ha aKTyaJbHbBIC IJISI POCCUIICKOTO TpaBa TEMBI: IeHICTBUE
HOPM KOPIIOPAaTUBHOI'O 3aKOHOAATEIbCTBA BO BpEMEHU® U TEKYIIIUE TPEHIbI
B PEryJIMPOBAHUU MOTJIOIIECHUN KOMIIAHUMA.

Poccuiickue ke aBTOpbI MOUTU MOJHOCTBIO COCPEIOTOUMIUCEH HA TOM,
YTOOBI MOCTABUTD MOJ COMHEHME (M, Ha HaIll B3SO, He Oe3 ycrexa) mo-
3ULUY, KOTOPBIE CUUTAIOTCS YCTOSIBIIMMMUCS B POCCUNCKOM TTPaBOBOM JIM -

' Cwm., nanpumep: Kysneuyos A.A. Bbixon yyacTHuKa (aKLMOHEPa) [IPY PeOPraHU3aLL:
oneHka 3()GEeKTUBHOCTU KaK CPeACTBa 3aIiuThl // BecTHUK rpaxmaHckoro mpasa. 2020. No 6.

? K coxalleHMIO, OTFOJNIOCKH TOTO BCTPEYAIOTCs 10 CUX TI0p, ¥ TTOPOIO ke B XOPOIINX
paboTax MOCJIeTHETO BPEMEHU BOCIIPOM3BOISTCS IITAMITBI O HUKEM He TOKa3aHHBIX TPEUMY-
LIECTBAX aHIJIO-aMEPUKAHCKOTO KOPIIOPATUBHOTO MTPaBa, Ha KOTOPOE SIKOOBI OPUEHTUPYIOTCST
KOHTHHEHTAIbHbBIE €BPOTIEHCKHE TpaBonopsiiku (cM.: boiko T.C. 3aiura npas 1 HHTEPECOB
MUHOPUTAPHBIX YYaCTHUKOB HemyOIMuHOro obiiectsa B npase Poccuu, CLLA n Beankoopu-
taHuu. M.: Cratyt, 2019. C. 10). Ha Haw B3r1si1, HU OMH U3 MPABONOPSIKOB He 001anaeT
3aBEIOMBIM TIPEUMYIIIECTBOM, M IOTOMY MX BBIOOP IOJIKEH OBITh MPEIONpPee/ieH KOHKPET-
HOI1 MCClIeOBaTEIbCKOM 3a1aueil, 3peJIoCThIO TPABOITOPSIIKA, 00BEMOM U KAYeCTBOM MCTOY-
HHKOB IO UCCIIENyeMOl IpoGieMe B IIPaBOIIOPSIIKE, a TAKXKE, IT0 BO3MOXHOCTH, OJIU30CTHIO
TAKOTO MPABOTMOPSIIKA K OTEYECTBEHHOMY, Ta0bl 00JIETYUTh COTIOCTABIEHHIE U HUBEJIMPOBATh,
HACKOJIbKO 3TO BO3MOXHO, OLIMOKHU BOCIIPUSITUSI MHOCTPAHHOTO MPaBa.

3 06 3T0it IPOGIEMATHKE CM.: Kysneuyos A.A. T1penenbl aBTOHOMUM BOJIM B KOpriopa-
THBHOM TIpaBe: Kpatkuii ouepk. M.: Cratyt, 2017. C. 138—146. URL: https://ssrn.com/
abstract=3049162 (nata obparerus: 01.06.2021).
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IMpenucnosue

Teparype, o TaKMM BOIIPOCaM, KakK MpaBoBoii 3(h(heKT KOpIopaTUBHOIO
JIOrOBOpa, UCKJIIOUEHUE aKLIMOHEepa U Ha3HAYeHUEe IOPUIMYECKOro Julia
B Ka4eCTBE €AMHOJMYHOIO MCIIOJHUTEIBHOrO opraHa. Takxke B COOpHUK
BOIILJIA [IO3HABATEbHAsI CTaThsl 00 9KOHOMMUYECKOM aHaJln3e KOpIIopa-
TUBHOTO MpaBa, He CaMOM IIOIYyJIIpHOM B Poccun HaydHOM HarpaBlieHUM,
U TEM HEe MEHEee BaXKHOM JJIsl 03HAKOMJICHUSI.

Bce 310 1103BOJISIET CKa3aTh, YTO COOPHUK MOJYUMIICS TUCKYCCUOHHBIM
M HACBILICHHBIM, U TIOTOMY HaIeeMCsl, YTO OH JOCTABUT YUTATEIIIO MHTEI-
JIEKTyaJIbHOE YI0BOJIbCTBUE.

Kenaro npusITHOTO YTeHUS!

A.A. Ky3Hel0B,
OTBETCTBEHHBI peJaKTOp, K.10.H., MarucTp opucrnpyaeHumu (PIIYIT)
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UNIVERSALITY AND RETROACTIVITY
IN COMPANY LAW

Since the great law of 24 July 1867 on companies, the French legislator has
been faced with the question of the application over time of its reforms in
this area. At first, these reforms were rare, since the first amendment to the
Companies Act of 24 July 1867 dates back to another Act of 1 August 1893.
However, the pace accelerated in the inter-wars period, then with the adop-
tion of the law of 24 July 1966 on commercial companies under the effect of
the implementation of directives into French company law on the one hand,
the adaptation of companies to the crisis of the 1970s on the other hand and
finally to ensure the modernisation of French company law in the face of
globalisation in the 1990s.

In its only intervention before 1900, the French legislator of the second half of
the 19th Century had not addressed the question of the application of the law
over time. He had remained silent. In fact, this meant that the old law contin-
ued to apply to companies incorporated before its promulgation. This situation
was not surprising as French company law was dominated by a contractualist
approach. This liberal vision determined the legislator not to amend the law
retroactively and therefore to maintain different regimes depending on the
date of incorporation of companies. Shareholders remained subject to the law
under which they had contracted. Moreover, the French legislator is marked
by a strong hostility towards retroactivity. The unfortunate experience of the
French Revolution with regard to retroactive reforms of the inheritance regime
and the spirit of the Enlightenment had led the drafters of the Civil Code to
proclaim in the Preliminary Title the absence of retroactive effect of the law.
Thus, Article 2 of the Civil Code, unchanged since 1804, provides that “The
law provides only for the future; it has no retroactive effect”.

In fact, the scope of this principle is not absolute and its exact meaning needs
to be clarified. As the authoritative authors Aubry and Rau noted, “In prin-
ciple, any new law applies even to legal situations or relationships established or
formed prior to its enactment. This principle is a consequence of the sovereignty

' Professor at the University of Luxembourg and Max Planck Fellow, MPI Luxembourg.



Universality and retroactivity in company law

of the law and the predominance of public interest over private interests. However,
this principle must give way to the opposite rule, that of the non-retroactivity of
laws, if its application would be such as to lead to the infrigement of the rights that
individuals would have individually acquired, with regard to their state or their
patrimony. It is this rule that the drafters of the Civil Code intended to formulate
in Article 2 of the Code”'. Thus, the new law, unless otherwise provided for,
must only respect “acquired rights”, i.e. those that are irremediably vested
in individuals, that are part of their patrimony, that cannot be taken away
from them, that it can transmit or alienate. Subject to this reservation, which
depends essentially on the interpretation of the notion of “acquired rights”,
the new law may apply to companies incorporated before its entry into force.
Moreover, since the principle of non-retroactivity is of a legislative nature, the
legislator may, except in criminal matters, make exceptions thereto. Finally,
interpretative laws are by nature retroactive. However, they are very rare.

In the 19th century, the French legislator had a liberal and therefore extensive
conception of the notion of “acquired rights” in company law. It wished to
avoid an immediate application of the law to companies incorporated before
the promulgation of a reform. However, this vision quickly showed its limits.
Indeed, if the law only applied to companies incorporated after the entry into
force of a reform, this implied the creation of a multiplicity of company law.
There would have been as many company laws as there were reforms. This
was a source of complexity and dangerous for third parties. Moreover, this
approach would have created inequality since companies incorporated before
a reform would not benefit from it although it could be useful to them. Finally,
the public interest should lead to the imposition of a reform to all companies.

The French legislator therefore quickly descended from the “paradise of con-
cepts”, dear to Christian Gavalda, to the real world and to a more pragmatic
approach. Thus, the law of 16 November 1903, reforming the law of 9 July
1902 which had recognised the validity of priority shares, declared that this
regime was applicable to companies created before its promulgation’. This
was desirable since it was in particular a matter of confirming a creation
of practitionners. Then, in order to put an end to a controversy which the
Court of Cassation had created in a contractualist but unsuitable sense, the
law of 22 November 1913 on joint stock companies specified that a provision
from the law of 1 August 1893 reducing the quorum in extraordinary general

' Aubry and Rau, Cours de droit civil, Tome I § 30, p. 96, 6th ed.
? Atrticle 2 of the law of 16 November 1903.
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meetings applied to companies incorporated prior to that date. The 1893
reform had been intended to facilitate the operation of companies and the
absence of retroactivity, enshrined by the Court of Cassation, had deprived
previously incorporated companies of this benefit. To justify himself, the
rapporteur of the law noted that the acquired rights that would be violated by
retroactivity were more inconvenient than favourable for those who owned
them, which was not false. Thus, as early as before the First World War, the
French legislator had already accepted the limited “retroactivity” of certain
provisions when it considered it particularly useful and affecting only a few
vested rights. Beyond the obvious practical reasons, which alone justified this
form of retroactivity, it was to pave the way for genuine retroactivity whenever
the general interest, which is always easy to invoke in a country like France
with a strong centralising and authoritarian tradition, so required.

In this field as in so many others, the 1929 crisis and the subsequent economic
depression brought about this paradigm shift. It led to a sharp decline in the
contractual approach in French company law in favour of an institutional
approach and the primacy of public policy. Indeed, if a company is governed
more by law than by contract, the partners cannot complain about a change
in the law applicable to it. The company escapes them. Henceforth, the ap-
plication of the new law would therefore be universal, i.e. also applicable to
previously incorporated companies unless “vested rights” were prejudiced.
This was in fact simply a return to the spirit of Article 2 of the Civil Code
as perfectly analysed by Aubry and Rau. This change was enshrined in the
legislation of the 1930s, notably by the numerous decree-laws of 8 August and
30 October 1935', then by the laws of 18 September 1940° and 16 November
1940° on public limited companies (sociétés anonymes).

' See in particular: Bosvieux H. Du droit de souscription préférentiel des actionnaires en
cas d’augmentation de capital (Décret-Loi du 5 aolt 1935) // Journal de Sociétés civiles et
commerciales, 1936, p. 6; Bosvieux H. Des nouvelles relatives a 1’établissement des comptes
et au droit de communication des actionnaires dans les sociétés anonymes (Décrets-lois des
8 aolit et 30 oct. 1935) // Journal de Sociétés civiles et commerciales, 1936, p. 22; Kramata G.J.
La protection de I’Epargne dans les sociétés (avant et apres les décrets-lois de 1935), Revue des
sociétés, 1936, p. 22. 77; Cantenot G., Le droit préférentiel de Souscription, Revue des sociétés,
1936, p. 226; Kramata G.J. La protection de I’Epargne dans les sociétés (avant et aprés les
décrets-lois de 1935), Revue des sociétés, 1936, p. 77; Moliérac J. Considérations sur I’inventaire
et le bilan dans les Sociétés anonymes, Revue des sociétés, 1936, p. 141.

? Demontes, “La loi du 18 septembre 1940”: Sem. Jur, 23 Nov. 1940; ANSA, Commentaire
de la loi du 18 septembre 1940, 1940.

’ Demontes, “La loi du 16 novembre 1940 sur les sociétés anonymes”: Sem. Jur. 21 Dec.
1940; Esmein, Gaz. Pal. 19 Dec. 1940; J. Michel, Gaz. Pal., 13 Nov. and 7 Dec. 1940.
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The legislator therefore retains the principle of universal and non-retroactive
application of its reforms in company law (I). However, due to political or
practical considerations, these principles sometimes support exceptions that
remain very limited (II).

I. Universal and non-retroactive application of a new law

The general principle is the universal (to all companies) and immediate entry
into force of the company law reforms (A). However, for practical reasons,
provisions contained in reforms have frequently been subject to deferred
application (B).

A. The immediate application of the new law

The legislator provides in principle for the immediate application of a new
law both to companies incorporated after its entry into force (1°) and to those
incorporated before (2°).

1°) Immediate application to companies incorporated after the enactment
of a law

The legislator generally provides for the immediate application of the new
law in the field of company law. Under general principles, the entry into
force of the law occurs after a short period of time after its publication in the
Official Gazette. This is ordinary law and the legislator does not provide any
particular indication.

2°) Immediate application to companies incorporated prior to the enactment
of a law

Similarly, where the law also applies to companies incorporated before its
entry into force, which is the general case, the legislator has tended to impose
immediate application. This was the case even before the change of approach
in the 1930s and 1940s. Thus, the law of 22 November 1913 was of immediate
application to companies incorporated prior to that date.

This “retroactive” application, which is not really a retroactive in Aubry and
Rau’s analysis, was first justified by the interest it would represent for the

parties concerned. This is the case of the law of 22nd November 1913, which
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made it possible to facilitate the functioning of companies. However, once
a more institutional approach to companies was adopted, the public interest
justified immediate application even to previously incorporated companies.

However, due to practical considerations the legislator has in many cases
postponed the application of the new law.

B. DEFERRED APPLICATION OF A NEW LAW

The deferred application of the new law is explained either by the need to
wait for the publication of implementing decrees (1°), or by the concern to
give companies the necessary time to comply with the new legislation (2°).

1°) Waiting for the application decrees

Pursuant to Article 34 of the French Constitution of 4 October 1958, the
law only determines the “fundamental principles” relating to the regime of
property, real rights and civil and commercial obligations. As a result, an
important part of company law is governed by regulatory provisions which
complete and specify the law. In practice, the distinction is not so clear-cut.
Indeed, the articles relating to companies included in the legislative part of
the Commercial Code are often very detailed. Nevertheless, many articles
of law refer to a decree. As a result, they cannot, in principle, be applied if
the decree has not been adopted.

The need to postpone the entry into force of a reform until the publication
of the decrees is unavoidable in the case of a global reform. Thus, with the
exception of three articles, the entry into force of the major law of 24 July
1966 on commercial companies had been postponed to the 1" of February
1967 in order to take into account the preparation of the implementing de-
crees'. Because of the magnitude of the task, the date was even postponed
to the 1* of April 1967, shortly after the publication of decree no. 67-236
of 23 March 1967. Even in the case of smaller laws, the need to provide
for implementing decrees often means postponing the entry into force of
certain provisions.

Moreover, a deferred application of the new law is often justified by the need
to give companies time to comply.

' Article 509 of the law of 24th July, 1966 on commercial companies.
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2°) Giving time for ensuring smooth compliance

The postponement in time of the entry into force of a reform or of certain
provisions may be explained by the legislator’s concern to enable companies
to comply with the law.

Thus, the laws of 18 September 1940' and 16 November 1940’ on public
limited companies had given the latter until 31 December 1940 to merge the
functions of chairman of the board of directors and chief executive officer
in the hands of a single person who took the title of chairman and chief
executive officer (P-DG)’. This period was intended, among other things,
to give enough time to choose who would hold the newly created position
of Chairman and Chief Executive Officer. The same was true of the law of
4 March 1943 which modified the system of agreements concluded between
a société anonyme and its directors, known as “regulated agreements”. In-
deed, Article 16 of the law provided that the new regime of Article 40 of the
law of 24 July 1867 would be applicable to companies incorporated prior to
its promulgation starting from the first financial year beginning one month
after the date of publication in the Journal Officiel.

Sometimes, the law requires the articles of association of the company to be
amended. In such cases, the extraordinary general meeting must be given
enough time to meet unless, as in the laws of 18 September and 16 November
1940, a delegation is given to the board of directors to amend the articles of
association in order to speed up the implementation of the reform. However,
in cases where the legislator deems that there is an emergency, it generally
prefers to wait until the next annual general meeting in order to avoid unnec-
essary costs related to calling a special meeting. Thus, the Act of 4 January
1978 on civil partnerships (sociétés civiles) had given a two-year period to
companies incorporated before its entry into force to amend their articles’.

' Demontes, “La loi du 18 septembre 1940”: Sem. Jur, 23 Nov. 1940; ANSA, Commentaire
de la loi du 18 septembre 1940, 1940.

> Demontes, “La loi du 16 novembre 1940 sur les sociétés anonymes”: Sem. Jur. 21 Dec.
1940; Esmein, Gaz. Pal. 19 Dec. 1940; J. Michel, Gaz. Pal., 13 Nov. and 7 Dec. 1940.

* Conac V. P.-H. The dissociation of the functions of the chairman of the board of directors
and the managing director of public limited companies according to the law on new economic
regulations, Law 21, 2001, ER 052 Copyright Transactive, 2000-2001, available at https://
wwwen.uni.lu/fdef/departement_droit/equipe/pierre_henri_conac.

* Art. 3 para. 4 of the law of 4 January 1978. Bézard V. P. Sociétés civiles, Litec Droit, 1979,
572, p. 23.
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