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INPEJAUCJIIOBUE

Hacrosiiee uznanue siBasieTcst ouepeIHbIM U3TaHUeM', TOATOTOBJICHHBIM
C Y4eTOM M3MEHEeHUI, KoTopbie BHeceHbI B DenepanbHblil 3aKOH OT 26 0K-
116pst 2002 1. Ne 127-D3 «O HecocToATeIbHOCTH (0aHKPOTCTBE)»> Ha 1 ceH-
Ts6pst 2015 r.

C 2002 r. u3mMeHeHUs B 3aKOH 0 OAHKPOTCTBE BHOCHIIMCH OoJiee TISITH -
necsatu pa3. CTosib yacToe OOHOBJIEHUE 3aKOHOIATETLCTBA O OAHKPOTCTBE
JOTTYCTUMO, €CJIM OHO BbI3BAaHO M3MEHEHUSIMU SKOHOMUYECKOW CUTyalluu
B cTpaHe. K coxaneHnio, He Bce U3MeHeHUs 3aKOHa 0 OAHKPOTCTBE MOTYT
OBITH OOBSICHEHBI OOBEKTUBHBIMM TTPUIMHAMK. MHOTHE U3 HUX SIBIISTIOTCS
KOHBIOHKTYPHBIMU, PE3YIbTaTOM JIOOOMPOBAHUSI MHTEPECOB TEX UM MHBIX
KOMMEPUYECKHUX 1 TOCYTapCTBEHHBIX CTPYKTYP.

K Haubornee cylecTBeHHbIM U3MEHEHUSIM U IOTTOJIHEHUSIM 3aKOHa O OaH-
KPOTCTBE CO BPEMEHU IocieaHero u3nanust padbotsl (2011 r). oTHOCsTCS,
B YaCTHOCTH, CJICAYIOIIIHE:

— TIOSIBIJINCH HOBBIC TTOJIOXEHUS 0 DAHKPOTCTBE KPEAUTHBIX KOOITe-
paTuBoB (cT. 189.1—189.6); kpeauTHbIX opraHu3aiuii (ct. 189.7—189.105);
3acTpoiukoB (cT. 201.1-201.15); rpaxnaH, He SIBISIONIAXCS TTPEIITPH-
Humateasamu (ct. 213.1-213.32, 223.1); cnenuaiu3nupoBaHHBIX OOIIECTB
U UNOTEeYHBIX areHToB (cT. 230.1—230.5); y4JacTHUKOB KJIMPUHTA U KIUEHTOB
y4acTHUKOB KiiupuHra (ct. 201.16—201.17); HEKOTOpbIE ApYyrie MOJ0XKEHUS
3akoHa 0 OaHKPOTCTBE;

— OOHOBJICHBI MOJIOXEHMSI 00 OTBETCTBEHHOCTH JIOJIKHUKA, KOHTPOJIH -
PYIOIIMX AOJIKHUKA JIMLL M MHBIX JIAIL B Aese o 6aHKpoTcTBe (cT. 10); o 1mo-
PSIKE PACKPBITHS MHMOPMALINY, TTPEAYCMOTPEHHOM 3aKOHOM 0 OaHKPOTCTBE
(cT. 28); 0 MOABEIOMCTBEHHOCTH U MOJACYIHOCTHU JIeJ]1 0 0aHKPOTCTBE (CT. 33);
0 0AaHKPOTCTBE OTIACIbHBIX KaTETOPUIi TOJDKHUKOB — IOPUANYECKUX JIUII,
B 0COOEHHOCTU (PUHAHCOBBIX OPTAHU3ALUI; MHOTUE IPYTUE MOJIOXKEHUS
3akoHa 0 OAaHKPOTCTBE.

' Cwm.: ITonondonyao B. @. KonkypcHoe rpaBo. [IpaBoBoe peryimpoBaHie HeCOCTOSITEb-

HocTu (6aHkpoTcTBa) npeanpuHuMmateseii. CI16., 1995; Ou ace. KoHKypcHOE rpaBo: paBoBoe
peryJimpoBaHKe HecocTosITeIbHOCTH (6aHKpoTcTBa). M., 2001; O sce. BaHKPOTCTBO: IIPaBOBOE
peryiaupoBaHue. M., 2012.

2 C3 P®. 2002. Ne 43. Cr. 4190.



4 o Mpepucnosue

B cBs13u ¢ BKItoUeHHEM B 3aKOH 0 OaHKPOTCTBE HOPM 00 OCOOEHHO-
CTSX OAHKPOTCTBA KPEANTHBIX OpraHM3alyii YTPaTUI CUJTY I€CTBOBaBIINI
1o storo MemepanbHbIi 3aKOH 0T 25 despans 1999 r. Ne 40-D3 «O Heco-
CTOSITETbHOCTH (0AHKPOTCTBE) KPSIUTHBIX OPTaHU3aIUii».

Boumy BHECeHBI U3MEHEHUS U IOTTOJTHEHUS TaKKe B APYTHe (henepaibHbIe
3aKkoHbl: [ paxkmaHckuii kopeke PO, ApOUTpaxkHbII IPOIIeCCYaTbHbBIN KOIEKC
P®, Konekc PD 06 atMUHUCTPATUBHBIX MTPaBOHAPYIICHUSIX, YTOJIOBHBINA
konekc PO, MdenepanbHblii 3akoH OT 2 okTs10pst 2007 1. No 229-D3 «O6 uc-
MOJIHUTEJbHOM TTPOU3BOACTBE»! U psAN APYTUX 3aKOHOAATEBHBIX aKTOB,
PETYIUPYIOIINX OTHOIICHUST OaHKPOTCTBA.

B mensix opraHM3anuy MCIIOJHEHUS 3aKOHOAATEIbCTBA O OAHKPOTCTBE
ObLIM TIPUHSTH HOBbIE MOA3aKOHHBIE aKThI: ITocTaHOBIeHUs [IpaBuTEIb-
ctBa P®, HOpMaTUBHBIE aKThl PEryJIUPYIONIETO OpraHa — MUHUCTEpCTBA
3KOHOMMYECKOTOo pa3Butus PO.

ITo Mepe BBISIBICHUS IIPOOJIEM, CBI3aHHBIX C IPUMEHEHHUEM IeHCTBYIO-
1ero 3akoHa o 6aHKpOTCTBe, (popMHUpoBajach cyaedHas MpakTUKa I10 Jej1aM
0 OAaHKPOTCTBE.

W3ydyeHne yKa3aHHBIX U3MEHEHMII 1 TOIOJTHEHII 3aKOHA 0 OaHKPOTCTBE,
MIPAaKTUKHU €TO MPUMEHEHHMSI, a TAKKE TCOPETUICCKIX B3JISIOB 110 IIPO0JIe-
MaM IPaBOBOTO PETYIMPOBAHUS OTHOIICHUI 0AHKPOTCTBA TaeT OCHOBA-
HUS JUISI HOBOTO OCMBICIICHMST pacCMaTPUBAaeMbIX B pab0OTEe TEOPETUUECKUX
M TIPaKTUIECKUX TTPO0JIeM KOHKYPCHOTO TIpaBa U Iiepeu3naHusT HaCTOSIIIEeTO
HayYHO-TIPAKTUUYECKOTO IMOCOOUSI.

B HacTos111eM M3naHNM OCBELIAIOTCS TaKKe BaXKHEHIIINE TEOPETUUECKUE
U1 METONO0JIOTMYECKHEe BOMPOCHI, KaK OIpeneaeHre MpaBoBOi MPUPOIbI OT-
HOILIEHUIi, PETyJIMPYEMbIX 3aKOHOIATEILCTBOM O OAHKPOTCTBE; OINpee-
JIEHWE TIPUPOABI U CTPYKTYPBI CAMOTO 3aKOHOAATEIbCTBA O OAHKPOTCTBE;
onpezesieHNe TIPUPOILI CYTOTIPOM3BOACTBA TI0 JejilaM O OAaHKPOTCTBE; POJIb
U 3HAYEHUE TMPOLIAYP, TPUMEHSIEMBIX K JIOJKHUKY B Jiejie 0 OAaHKPOTCTBE;
PSII IPYTHX IIPABOBBIX MTp0o0ieM. ToIbKO Ha OCHOBE BBIBOIOB I10 YKa3aHHBIM
po0IeMaM MOKHO OOBSICHUTD T MHOTOUYHMCIICHHBIE 0COOCHHOCTH, KOTOPBIC
XapaKTepHU3YIOT IIPaBOBOE PETYIMPOBaHNE OTHOIIIEHNI OaHKPOTCTBA.

HaHHas paboTa MMeeT KaK HaydyHOe, TaK 1 CYIIECTBEHHOE MTPAKTUYECKOe
3HAYEHME He TOJIBKO JJIST FOPUCTOB, HO U TSI IPYTUX CIIELIUAIMCTOB, TPAKTH-
KYIOIIMX B chepe (PMHAHCOBOTO 0310POBIEHUST M OAaHKPOTCTBA: Cyleit, apou-
TPaXKHBIX YIIPABJISIONINX, TOCYIAPCTBEHHBIX CIYXKAIIUX, OPUCKOHCYILTOB,
HOTapuycoB, aABOKATOB, a TAKXKE CTYICHTOB, aCTIMPAHTOB, MpernoaaBareacit
IOPUINYECKHUX 1 9KOHOMHWUECKUX BY30B.

I C3 P®d. 2007. Ne 41. Cr. 4849.



INPUHATBIE COKPAILIEHUA

AO — axmmoHepHOe 00IIIeCTBO
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Paznen I
OCHOBBI KOHKYPCHOTIO ITPABA

Inasa 1
INOHATUE HECOCTOATEJIBHOCTU (BAHKPOTCTBA)

§ 1. Kpumepuu u npuznaxu HecocmosimeavbHocmu (6AHKPOMCmMea).
§ 2. Quxmuenoe bankpomcmeo u npeoHameperroe 6aHKPoOmcmaeo.

§ 1. Kpurepuu 1 npu3HAKH HECOCTOATEILHOCTH (DAHKPOTCTBA)

1. Hecocmosimenvrocms (6ankpomcemeo)' onpeneisiercs cT. 2 3aKoHa
0 0aHKPOTCTBE KaK MPU3HAHHAsS CYJIOM HECIIOCOOHOCTh TOJDKHUKA B TIOJTHOM
00BeMe YIOBIETBOPUTD TPeOOBAHMSI KPEIUTOPOB IO IEHEXKHBIM 00s13aTe b~
CTBaM, I10 BBIILIATE BBIXOMAHBIX IIOCOOUIT U OILIaTe TPyda PaOOTHUKOB KN
HCIOJHUTH 00S13aHHOCTh 110 YIUIaTe 00s13aTe/IbHBIX IuaTexeit. [1pu aTom
3aKOHOM 0 OAHKPOTCTBE MTPOBOMUTCS pa3IuIMe MEXIy Mpru3HaKaMu OaH-
KPOTCTBA (DUB3MUECKUX U IOPUAMICCKIX JIHII.

3asiBjieHUE O MPU3HAHUU epaxcoanuia GAHKPOTOM IIPUHUMAETCS CYIOM
MPY YCJIOBUU, YTO TpeOOBaHMS K IpaXkIaHWHY COCTaBJISIIOT HE MEHEe YyeM
500 ThIC. py0. ¥ yKa3aHHbIE TPeOOBAHUS HE UCITOJIHEHBI B TeUEHHE 3 MecCsILIeB
C IaThl, KOIJa OHU JOJIKHBI ObITh UCIIONHEHBI, €CJIM MHOE HE MPEeIyCMOTPEHO
3akoHoM 0 6aHKpoTcTBe (11. 2 ¢T. 213.3 3akoHa o 6aHKpOTCTBE). OgHAKO
IpaXkIaHWH MPEAIoJiaraeTcs HeIIaTeXXeCITOCOOHBIM, T.€. HE CITOCOOHBIM
YIOBJICTBOPUTH TPEOOBAHMS KPEAUTOPOB IO ACHEKHBIM 00S3aTeIbCTBAM,
I10 BBITUIATE BBIXOIHBIX IIOCOOMIA 1 OILIATE TPYIa pAOOTHUKOB MIIA UCTIOJHUTD
00s13aHHOCTB 10 yILIaTe 00s13aTeJIbHBIX ILIATeXel, TOJIbKO ITPU YCJIOBUU, YTO
HMMEET MECTO XOTS ObI OHO U3 00CTOSITENILCTB, YKA3aHHBIX B 11. 3 ¢T. 213.6 3a-
KOHa 0 6aHKPOTCTBe (IIpeKpalleHUe PACYETOB C KPEIUTOPAMU; HEUCIIOIHE -
Hue 6osiee yeM 10% 00s13aTeIbCTB WM 00s13aTe/IbHBIX TUIATeKEi B TeUeHUE
6osee yem 1 Mecsilia; TIpeBbIIEHUE pa3Mepa 3310KEHHOCTH TpakIaHUHA

' Jlaiee B LeJISIX YIIPOILIEHUST TEKCTa B OCHOBHOM OY/IET MCIOJIb30BAThCSI TEPMUH «OaH-
KPOTCTBO».



naBa 1. MoHaTME HECOCTOATENLHOCTU (6AHKPOTCTBA) e 7

HaJl CTOMMOCTBIO €T0 MMYILEeCTBa; HaJIMYMe MOCTAHOBJICHUST 00 OKOHYa-
HUU KUCIIOJIHUTEIbHOTO IIPOU3BOACTBA B CBS3M C OTCYTCTBMEM MMYIIECTBA
rpaxkIaHWHa, Ha KOTOPOE MOXKET OBITh 00palleHO B3bicKaHue). OTCyTCTBIE
YKa3aHHBIX 00CTOSITEILCTB CBUIETEIbCTBYET O IIATEKECIIOCOOHOCTH IPax-
JTAHWHA, T.¢. 00 OTCYTCTBUY OCHOBAHM IS TIPU3HAHUS €T0 OAHKPOTOM.

3asiBIeHUE O IPU3HAHUM F0pUoU1ecko2o Auya 6aHKPOTOM IIPUHUMAETCS
CYIOM TIPU YCJIOBUM, YTO TPeOOBAHUS K HEMY COCTaBIISIIOT HE MEHee 4eM
300 ThIC. py0. ¥ YKa3aHHbBIE TPeOOBAHUS HE UCTIOJTHEHBI B TeUeHUE 3 MeCSIIEB
C JIaThl, KOTJa OHY JOJIKHEI OBITh MCIIOJTHEHEI, €CJIM MHOE HE TIPEAYCMOTPEHO
3akoHoM 0 baHkpoTcTBe (CT. 3, 6 3akoHa o 6aHkporcTse)!. Opuanyeckoe
JIUTIO TIPE/INIOJIAraeTCsl HETUIATeKeCTIOCOOHBIM, T.€. He CIIOCOOHBIM YIOBJIET-
BOPUTh TPeOOBAHUST KPEAUTOPOB 110 JIEHEXKHBIM 00513aTeJIbCTBAM, T10 BbI-
IJIaTe BBIXOIHbBIX MIOCOOUIA M OIljIaTe Tpyaa PaOOTHUKOB WIIM MCIIOTHUTD
00s13aHHOCTb 110 yILIaTe 00s13aTe/IbHBIX TUIaTEXEM, eI B X0/Ie CYIeOHOro
pa3dupaTeabCTBa 110 eIy 0 0AaHKPOTCTBE He OYIET JOKA3aHa €ro IiaTexe-
CIMOCOOHOCTb.

HecMoTtpst Ha yKazaHHbIE pa3Ivyuus IPU3HAKOB OAHKPOTCTBA IPaKIaH
U IOPUANYECKUX JIMIL (pa3Inymsi MUHUMAJILHOTO pa3Mepa 3a10/KEHHOCTH
KaK YCJIOBUSI BO30YXIEHUS CyIOM Jeja 0 0AHKPOTCTBE I0OPUAMYECKUX JIULL
¥ TpaXkIaH, HEKOTOPBIC IPYTHE pa3INdus), U3 TTPUBEICHHBIX ITOJIOXCHUI
3akoHa 0 6AHKPOTCTBE CJIEAYET, YTO B OCHOBaHME OAHKPOTCTBA TeX U APYTUX
MOJIOXEH Kpumepuil Henaamedcecnocobnocmu doaxchuka. Hennarexecnoco0-
HOCTb O3HayaeT MpeKpalliecHe NCITIOTHEHMS TODKHUKOM YacTU TEHEKHBIX
00513aTeIbCTB, BHITLIATHI BEIXOIHBIX ITOCOOMIA M OIIATHI TPyIa paOOTHUKOB
WJIY MCITOJIHEHMS 00sI3aHHOCTE 10 yIliaTe 00s13aTe/IbHbIX IUIATeXKeil, BbI-
3BaHHOE HEIOCTATOYHOCTBIO IEHEKHBIX CPEeaCcTB (CT. 2 3aKOHa 0 GaHKPOT-
ctBe). [Ipy 3TOM HeIOCTaTOUHOCTD AEHEKHBIX CPEACTB (Kpumepuii HeoOnAamHo-
cmu 0oAXCHUK @), TIOI KOTOPOI TTOHMMAETCS MPEeBBIIICHUE pa3Mepa IeHEXKHBIX
00513aTeIbCTB, HEe BHIIUIAYEHHBIX BBIXOIHBIX ITOCOOMIA U HE OILIAYeHHOIO
Tpyaa paGOTHUKOB U OOSI3aHHOCTEM 110 YILIaTe 00s3aTe/IbHBIX IUIaTexXei
JOJDKHMKA Hajl CTOMMOCTbIO UMYIIECTBa (aKTUBOB) IOJIKHUKA, ITPEIIIO-
JIaraeTcsl, eCIv He JOKa3aHO MHOE.

o BKIItoYeHUST Ne(UHULINI «HEIIaTeXKeCITOCOOHOCTb» U «HEI0CTa-
TOYHOCTh UMYILECTBA» B 3aKOH O 0AHKPOTCTBE 3TU IMOHITUS LIIUPOKO UC-
MOJIb30BAJINCh HAYKOM, 00paliajsoch BHUMaHWE Ha CBSI3b HEAOCTATOUHOCTH
HMMYILLIECTBA JODKHMKA (HEOIUIATHOCTH) KaK YCTAHOBIEHHOIO (hakTa v He-
IJIaTeXXeCIOCOOHOCTH KaK IpeAroaraeMoi HeToCTaTOYHOCTH UMYIIIeCTBa
nomkHuKa (tipesymmiius). I'. @. [llepureHeBUY mca IO 3TOMY MOBOIY:
«He cienyeT nymaTh, 4TO TIjIaTeXKHAast HECITOCOOHOCTD SIBJISIETCST COBEPILIEH-

' Hampumep, 3asiBjieHHe O TPU3HAHUM GAHKPOTOM CYOBEKTa eCTeCTBEHHON MOHOITO-
JIUY TIPUHUMAETCSI CYIOM TTPU YCIOBUU, YTO TPEOOBAHMSI K HEMY COCTABIISIIOT HE MEHee 4eM
1 MJTH py0. ¥ yKa3aHHBIE TPeOOBAHMS HE UCTIOJTHEHBI B TEUSHME 6 MECSILIEB C NaThl, KOTIa OHU
IOJIKHBI OBITh UCTTOTHEHBI (CT. 197 3akoHa 0 GAaHKPOTCTBE).
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HO OTOPBAHHOI OT HEOIUIATHOCTHU AOKHUKA. HampoTuBs, B 60IbIIMHCTRE
clTyJaeB HECTIOCOOHOCTh JOJDKHUKA TeCHO CBSI3aHA C HEIOCTATOTHOCTHIO
ero umyiectna. JIuio, obragaoliee UMYIIECTBOM JOCTaTOUHBIM IS TIO-
KPBITHUST €T0 JOJITOB, MOYTH BCET/Ia HAalIeT BO3MOXHOCTD TOCTaTh CYMMBI,
HeOOXOAMMBIE /ISl TOKPBITUSI IIPEAbsIBIEHHBIX TPEOOBAHUIA» ', B3SITh B3aiIMBbl,
PaccpovYUTh WIK OTCPOUYUTH JOJITU U T.1I.

Takoro e B3IJIsi1a IPUAEPKUBATUCH U IpyTUe opucThl. Hampumep,
A. TpaiitnuH nucan: «HeBo3MOXHOCTD IIATUTh (HEOTIaTHOCTh) M HECITO-
COOHOCTB IJIATUTD (TIpEeKpallleHre TUTaTeXell) He TOJIbKO He TTPOTUBOpeYaT
IPYT OPYTY, a, HA00OPOT, HAXOMSITCA B TECHOM BHYTPCHHEH 3aBUCHMOCTH:
HMMEHHO Te MPeANPUITUS, Y KOTOPBIX TACCUB MPEBBIIIAET aKTUB, Yallle BCEro
M BBIHYXIAIOTCS IPEKPATUTH TUIATEXU... B CBSI31 ¢ 3TUMU, COCTaBIISIONIMMU
OTPOMHOE OOJIBIIIMHCTBO, CyJasiMU 3aMEHBI HEOIIJIATHOCTH HECITOCOOHOCTBIO
IJIATUTh, B CYIITHOCTH, HE O3HAYaeT OTKa3a OT MIePBOTo MPUHIIMIIA B MTOJIb3Y
BTOPOTO: 3aKOH OIIepUPYET 30eCh C TOM K€ HeOIIaTHOCThIO, HO OXBAaUCHHOI
HE€ BO BHYTPEHHEM U TPYIHOYCTAaHOBMMOM COOTHOILIEHNM aKTUBa U MaccuBa,
a B e¢ BHEITHEM OTYETIMBOM TPOSIBJICHUN — MPEKPaIcHUH TIaTexXeii»2,

B coBpeMeHHOIT TUTEpaType TakKKe OTMeYaeTCsl, YTO, eCJIU JeI0 O baH-
KPOTCTBE MHULIUMPYETCS KPEAUTOPOM, BCTAET BOMPOC O TOM, KaK1e OCHO-
BaHUS CBOETO 3asIBJICHMS TAKOU KPEAUTOP MOJIKEH MIPOIEMOHCTPUPOBATH
cyny. TpeboBaHMe MOKa3aTeIbCTBA CYAy 0aJaHCOBOM HECOCTOSTEIbLHOCTH,
T.€. HEOIJIATHOCTH, IMOO CTAaBUT KPeaUTOpa B KpaiftHe CI0XKHOe MOJI0KEHNUE,
ITOCKOJIBKY Y HEeTO HEeT BCell HeoOXoamMoit mH(popMamui, 1100 BBI3BIBACT
3aIep>KKHU, MOKA CYM BBISICHSIET CUTYalMIO (KaK 3TO ObLIO Mo 3aKOHY O 0aH-
kpotctBe 1992 1.), 1 Gu3Hec 3a 3T0 BpeMs pacnanaercs. Kpome toro, Kpu-
TepUit HEOTIATHOCTU OCHOBBIBAETCSI HA OAJIAHCOBOM CTOMMOCTH, KOTOpast
MOXeT OBITh OUEHb JlajieKa OT PIHOYHOM CTOMMOCTU aKTUBOB. [ToaTomy
eIMHCTBEHHOE IEMCTBEHHOE PeIlIeHNEe — IIPOCTOM KPUTEPHil, OCHOBaHHEBIM
Ha IBMKEHMU IEHEXHBIX CpeacTB. bojiee Toro, mocKoabKy KpeauTop He MO-
JKET 3HATh OOIIYI0 CUTYAIINIO C IBIDKEHUEM MEHEXHBIX CPENICTB JOJDKHUKA,
Ha IIPaKTHKEe pa3yMHO OCHOBBIBATHCS HA HEYIUIATE €r0 COOCTBEHHOTO Tpe-
6oBaHus. Takast HeyIIaTa O3HA4YaeT, YTO TOJDKHUK MCcUepIial BO3MOXKHOCTH
Kak IPOJaXKy aKTUBOB, TaK U MPUBJICUYECHUSI CPEACTB.

Wcnonb3ys HEMmIaTeXkecrnocoOHOCTh KaK KpUTepHii 0aHKPOTCTBA Ipak-
JaH Y IOPUANYECKUX JINII, 3aKOHOAATENIb BCE K€ YCTAHABIMBACT Pa3InIus
B IMOAXOMaX K UX OAaHKPOTCTBY, YIUTHIBASI Pa3IMUMS UX COITMATBHO-3KOHO-
MMYECKOTO U MPABOBOI'0 MOJOXEHUS. YKa3aHHbIE pa3Inyusl MPEATOChIIOK

' Ilepwenesuu I'. @. Kypc ToproBoro mnpasa. T. 4. Toprossiii nmporiecc. KoHKYpCHBIi
nporecc. M., 1912. C. 150.

2 Tpainun A. HecocrositenmbHOCTh U 6aHKpoTcTBO. CI16., 1913. C. 9—15. CMm. Takxe:
Typ H. A. TlepecmoTp noctaHoBiieHMiT 0 HecocTosiTesibHOCTH. CI16., 1896. C. 82.

3 Xoyman M. Ponb pexxma HECOCTOSITEIBHOCTH B PHIHOUHOI 9KOHOMMKE // BecTHUK
BAC P®. 2001. Ne 3. CrieumanbHoe npuiioxenue. C. 39.
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0aHKpOTCTBA (DU3UYECKUX U IOPUINIESCKUX JTUI OOBSICHSIIOTCST IBYMST XOTSI
U B3aMMOCB$I3aHHBIMU, HO PA3HBIMU CTOPOHAMU PhIHOYHOM SKOHOMUKM: 1A~
TEXEeCITOCOOHBIM IOTPEOUTEIBCKUM CIIPOCOM M CUCTEMATUUECKOM 1IeIeBOM
TESITCIBHOCTBIO BCSIKOTO FOPUINIECKOTO JIMTIA (71T KOMMEPUECKOM OPTaHM -
3alMK 3TO ACATEIbHOCTD 110 CUCTEMATUYECKOMY M3BJICYCHUIO IIPUOBLIN).

Ecmm 6aHKpOTCTBO (DM3MIECKOTO JINIIA CBSI3BIBAIOT C HEOIArOIPUSITHBIMU
MOCJIEICTBUSIMY IIOTPEOUTEILCKOIO PUCKA, TO OAHKPOTCTBO I0PUIANYECKOTO
JIMTIA BBI3BIBAETCS TIIABHBIM 00pa3oM ero Hea((hEKTUBHOM NesI TeTbHOCTHIO,
B YaCTHOCTU HEraTUBHBIMMU ITOC/IEACTBUSIMU KOMMEPYECKOro pucka. [1paBuna
0 TTOTPEOUTETHLCKOM OAaHKPOTCTBE HEOOXOIMMBI TSI 00CCTICUSHMST ITOAIEePK -
KU MOTPeOUTEIbLCKOrO KPeIUTa, BO3BpaIleHUs ITOTPEeOUTENIsI K aKTUBHOM
SKOHOMWYECKOU XXKM3HH, B YACTHOCTH ITyTEM OCBOOOXIEHMS €T0 OT IOJITOB,
a npasuiia OAHKPOTCTBA IOPUANYECKUX JIULI HEOOXOAMMbI ISl yAaIeHUS
13 SKOHOMUKU Hed(P(HEKTUBHBIX MPOM3BOICTB, B TOM YMCJIe TIOCPEICTBOM
BOCCTAHOBJIEHUSI X IUIATEKECIIOCOOHOCTH .

J1J1s1 ppIHOYHOM 9KOHOMUKM XapaKTePEH IMMOCTOSIHHO BO3PaCcTalOLIUi YpO-
BEHb noTpedsieHusI. ['paxkmaHe-IToTpeONTE I HepeaKO MMEIOT 3HAUNTETBHBII
00BEM ITPOCPOUEHHBIX 003aTeNIbCTB epe] OaHkamu>. J1jist yperyampoBaHus
TaKUX JOJITOB ITOSIBIISIETCSI HEOOXOAUMOCTD B CITCIIMATbHBIX ITPaBMIIaX O OaH-
KPOTCTBE rpakaaH, MoTpeOUTETLCKOM (HETOPTrOBOM) OaHKPOTCTBE: YCTAHOB-
JICHWE TTOBBIIIIEHHOTO TIOPOTa 33I0JKEHHOCTH, OTIpeie/IeHUE OOCTOSTEBCTB,
CBUIETEIbCTBYIOLIMX O HEIUIATEXKECIIOCOOHOCTH, HEKOTOPBIX IPYTHUX.

ToproBulif 000POT, AKTUBHBIMM YIaCTHUKAMU KOTOPOTO SIBJISIIOTCST FOPH-
JIUYeCKUe JINLA, IIPEXIe BCEro KOMMepUYeCK1e OpraHu3aluu, IpearnoaaracT
MpOLeTypHl, HallpaBJIecHHBIC Ha OBICTPOE pa3pellcHUe 3aTPYIHECHUI, OT-
CYTCTBHUE M3IUIIHUX (DOPMAaJIbHOCTEI, YTO COOTBETCTBYET KaK MHTEpecaM
KpeauTOpPOB, TaK U NOJDKHKMKA. MI3BeCTHO, 4TO 3aKOH 0 6aHKpOTCTBE 1992 T.
B Ka4eCTBe KPUTEPUs 0AHKPOTCTBA MCIIONIb30Bal KPUTEPHil HEOIUIATHOCTH.
DTO 3aTPyIHSIIO U 3aTATMBAJIO PACCMOTPEHME e B yILepd HHTEpecaM Kpe-
JIUTOPOB, JINIIAJIO CYABI M KPEIUTOPOB BO3MOKHOCTH IIPUMEHSITD ITPOLIEAYPHI
0GaHKPOTCTBA K HEIUIATEKECIIOCOOHBIM JIOJDKHUKAM, Y KOTOPBIX CTOMMOCTh
UMyIeCTBa (hOPMaTbHO MPEBBIIIAET OOIIIYI0 CyMMY KPEIUTOPCKOM 33101~
SKEHHOCTH.

HeBbImoHeHIE 00513aTEIBCTB IOPUINISCKUME JTUIIAMU MOXKET TIPH -
BECTH K Kpaxy MX KOHTPAreHTOB I10 LieroukaM o0si3aTebeTB. [loaTomy Ta-
KYIO YIpo3y HE0OXOIMMO KaK MOXHO CKOpee YCTpaHUTh (TIPU3HATh TOJIXK-
HHUKa — IOPUANYECKOE JIMIIO OAHKPOTOM, JTUKBUANPOBAThH €TI0 UMYIIECTBO
W YIOBIICTBOPHUTH TpeOoBaHUS KpenuTopos). ClieoBaTeIbHO, B OCHOBaHE

' Cmenanoe B. B. HecoctositenbHOCTb (6aHKpOTCTBO) B Poccuu, ®paHimu, AHIINN,
I'epmanuu. M., 1999. C. 42.

2 Tlo cocrostHuio Ha 1 MapTa 2014 r. o011ast cyMMa 3a10J3KEHHOCTH 110 KPeJIMTaM CoCTa-
Buaa 10 TpsH py6. 1oyt TPOCPOYEHHBIX CPENCTB, BEITAHHBIX OaHKaMU (GDU3NIECKUM JIUIIAM,
paBHa 4,46%, T.e. 446 Mip py6. // profbanking.com (mata oopatenust — 17 ssuBapsi 2015T.).
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0aHKpPOTCTBA JOJDKHUKOB — IOPUAWYECKUX JIUIL] JOJKEH ObITh MOJOXEH
KpUTEpUil HeTlIaTexXecrnocooHocTH. JIo paccMoTpeHust aeia 0 0aHKPOTCTBE
JOJDKHUKA — IOPUIMYECKOTO JIMIIA B OTHOIIIEHUH HETO BBOAMTCS TIPOLIEaypa
HaOmroaeHUs (HampaBjeHHasl Ha aHau3 (PUHAHCOBOTO COCTOSIHUS TOJIK-
HUKa M COXpaHEHHUE eT0 MMYIIECTBAa OT PacTpaThl), a BO3MOXKHO, U TIPO-
nenypsl (GMHAHCOBOTO O3IOPOBJICHUS W BHEITHETO YIIPaBJICHUS B IIEJISIX
BOCCTaHOBJICHMSI €TO TIIATEKECITOCOOHOCTH M BKITIOUCHMSI B HOPMaTbHBII
KOMMEPUYECKHUI 000POT.

I'paxkxmaHe — yJaCTHUKY MOTPEOUTETHLCKOTO 000pOTa HE CBSI3aHBI IJTMH-
HBIMU LIETIOYKAMM 00sI13aTEIbCTB, XapaKTEPHBIMU MJIST I0PUINICCKUX JIHII.
OnHako B OCHOBaHME IMIPU3HAHMS UX OAHKPOTAMU TaKKe TTOJIOKEH KPUTEPUI
HEeTUIaTekeCIOCOOHOCTH, TTOCKOJIbKY IpakAaHUH-IOKHUK BCETIa MOXET
B X0Jie CyIeOHOro pa3doupaTebcTBa MO ey 0 OaHKPOTCTBE MPUBECTU 10-
KaszaTeJbCTBa JOCTATOUHOCTU MMYILECTBA AJISl MOJHOTO YIOBACTBOPEHUS
TpeboBaHUI KPEeIUTOPOB.

2. AHaju3 IPU3HAKOB 0AHKPOTCTBA I'paXkIaH M I0PUINIECKUX JIULI IT0-
Ka3bIBaeT, YTO OHU MMEIOT pa3Hoe IopuIndeckKoe 3HaueHne. OIHU 13 HUX
CIIy>KaT OCHOBAHMEM TSI IIPUHSITHSI CYIOM 3asIBICHHS O TIPU3HAHWY TOJK-
HMKa OAHKPOTOM U BO30YKIEHUSI CYIOTIPOM3BO/ICTBA TT0 JIeJTy 0 0aHKPOTCTBE
(BHeIIHME TIpU3HAKU O0AHKPOTCTBA), IPyTUe — JUIST MPU3HAHUS JODKHUKA
0aHKPOTOM (CYLIHOCTHBIE MTPU3HAKK OAHKPOTCTBA).

K énewrum npusnaxam bankpomcemea OTHOCSTCS: a) IPUOCTAHOBIICHHIE
JMOJDKHUKOM TUTAaTeXKel Ha CPOK, IPEIyCMOTPEHHBIN 3aKOHOM 0 OaHKPOTCTBE,
1 0) HaJTMuIKre TpeOOBAHUI K TODKHUKY B pa3Mepe, TpeIyCMOTpeHHOM 3a-
KOHOM 0 0aHKpOTCTBe. J1eJ10 0 0aHKPOTCTBE MOXKET OBITH BO30YKIEHO U pac-
CMOTPEHO B LIEJISIX YCTAHOBIECHMS (HAJIMYMS WJIM OTCYTCTBUSI) CYIIIHOCTHBIX
MPU3HAKOB OAHKPOTCTBA MPU HAIMYMU BHEITHUX (OUEBUIHBIX) TTPU3HAKOB
O0aHkpoTcTBa. CienoBaTesIbHO, HAIMYKME BHEITHUX ITPU3HAKOB 0AHKPOTCTBA
ellle He o3HayaeT COOCTBEHHO OAHKPOTCTBA. DTO CBUAETEJbCTBYET JUILb
0 HETUTaTeXKeCIIOCOOHOCTH NOJKHUKA U SIBIISICTCS MaTepUaTbHO-ITPABOBEIM
OCHOBaHUWEM JUIST IPUHSATHS 3asBJICHUS O TIPU3HAHNU JOJDKHUKA OAHKPO-
TOM U BO30OYXXI€HMS TIPOM3BOJICTBA TI0 JIeJTy 0 OaHKPOTCTBE. TOJBKO B X071
CyIeOHOTO pa3dupaTeIbCTBa MO IeIy 0 0AHKPOTCTBE MOXKHO YCTAHOBUTD,
KaKoBa IIPUPOAa HEIIaTeKeCITIOCOOHOCTH TOJDKHIKA M COITPOBOKIACTCS JIN
OHAa HaJIMIMEeM CYIITHOCTHBIX IIPU3HAKOB OAaHKPOTCTBA WJIM HET.

K cywrocmusim npuznakam 6ankpomcemea OTHOCSTCS TIPU3HAKU OAaHKPOT-
CTBa, KOTOpbIe HEOOXOAMMO YCTAHOBUTD B XOJIe CyeOHOro pa3doupaTebCcTBa
I10 ieJTy 0 OAHKPOTCTBE IS TPU3HAHUS TOJKHUKA OAHKPOTOM, ITOCKOJIBKY
OHM HEOo4YeBUIHBI. Peub umer 00 ycTaHOBJIEHUN TTPU3HAKOB HECTIOCOOHO-
CTHU JOJDKHUKA B TIOJIHOM 00bEeMe YIOBJIETBOPUTh TPEOOBAaHMSI KPEIUTOPOB
0 IEHEXHBIM 00513aTe/IbCTBAaM, IO BBITLJIATE BHIXOAHBIX TOCOOMIA 1 OTUIaTe
Tpylda paOOTHUKOB WU MCIIOJTHUTH 00S13aHHOCTD T10 YIlJlaTe o0si3aTeb-
HBIX TTaTekei. [ yCTaHOBIEHUS yKa3aHHbBIX ITPU3HAKOB OAaHKPOTCTBA
HEoOXOIMMO HCCIIeIOBaTh BCe OOCTOSITETHCTBA HEILIATEKECIIOCOOHOCTH
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JMOJDKHMKA, HAYMHAS ¢ aHau3a ero (hMHAHCOBOT'O MOJIOXEHUSI, BISIBICHUS
€ro KpeaIuToOpoB, PEIIeHMS BOIIPOCca O BO3MOXHOCTH WJIM HEBO3MOXKXHOCTHU
BOCCTAaHOBJICHUSI €T0 IUIATeXKECIIOCOOHOCTH 1 T. 1.

3aKoH 0 OaHKPOTCTBE OTPENEIISIET MPaBUIa ONpeneIeHS HATMUUS TAKOTO
BHEIIHEro Mpu3HaKa 0aHKPOTCTBA, KaK pa3Mep 3aJ0JKEHHOCTU TOIKHU -
Ka (cT. 4 3akoHa 0 6aHKpPOTCTBe). [Ipy 3TOM cocTaB U pa3Mep JECHEKHBIX
TpeOOBaHMIT 1 00SI3aTeIbHBIX TUIATEKEH OIpeNeITIoTCs: a) Ha AaTy ITomadn
B CyII 3asiBJICHUSI O TIPU3HAHUM JOJDKHUKA OAHKPOTOM (IUTST OTIpeIeIeHUS
BO3MOXXHOCTU MIPUHSITUSI CYIOM 3asIBJIEHUST O MPU3HAHUU TOJDKHUKA OaH-
KPOTOM U BO30YKIEHMS TIPOM3BOACTBA I10 ey O OAHKPOTCTBE MOJIKHMKA)
u 0) Ha JaTy BBEACHUS KaXKIOM MpOLECAYpPHI, IPUMEHIEMOI B ejie 0 OaH-
KPOTCTBE (IUIsI OTIpeNeIeHUST YUCIIa TOJIOCOB, TIPUHAJIEKAIINX KPEAUTOPaM,
Ha cOOpaHUSIX KPeaIuToOpoB)'.

[Ipu onpeaeneHUM HATUYMS pacCMaTPUBAEMOTO IIPU3HaKa 0AaHKPOTCTBA
TMOJDKHUKA YUYUTHIBAIOTCS: a) pa3Mep IeHEKHBIX 00s13aTeIbCTB, 32 NCKITIOUC-
HMEeM 00s13aTeJIbCTB Iepe/] TpaknaHaMu, TIepe]] KOTOPhIMU TOJKHUK HEeCeT
OTBETCTBEHHOCTb 32 MPUUYMHEHUE Bpeaa XKU3HU WU 300POBbIO, 00S13aTEILCTB
T10 BBITIJIATe BBIXOIHBIX ITOCOOMIA 1 OTIIaTe TPyAa JIUII, pabOTAIOIIKX 10 TPY-
IIOBOMY JIOTOBOpPY, 00SI3aTCILCTB IO BEITIIATE BO3HATPAXKICHUS aBTOpaM,
a TakXe 00s13aTeIbCTB TIepel YUPEAUTEIIMU (Y4aCTHUKAMM) TOJIKHUKA,
BBITEKAIOIIMX U3 TAKOT'O YYacTusl; 0) pa3Mep 00s13aTeJIbCTB IO BHITLIATE BbI-
XOMIHBIX TTOCOOMIA 1 OTLIaTe TPYAa JIUII, pabOTaIOIIMX 10 TPYAOBOMY IOTOBODY,
B) pa3Mep 00s13aTeIbHBIX IUTaTeXeil Oe3 yueTa yCTaHOBJICHHBIX 3aKOHOIA -
TEJbCTBOM IITPAGOB (MeHEel) U MHBIX PUHAHCOBBIX caHKLM. [Tomtexariue
MPUMEHEHUIO 32 HapylleHue 00s13aTeIbCcTBA HeYCTONKYU (1Tpacdbl, MEHN),
MPOLIEHTHI 3a MPOCPOUKY TIIaTeXa, YOBITKM B BUIE YITYIIIEHHOM BBHITOIBI,
TToITeKaIIe BO3MEIICHNIO 32 HEUCIIOJTHEHNE WIIM HeHAIIeXKallee UCIIO-
HeHUe 00s13aTeNIbCTBA, a TAKKE WHBbIE MMYIIIeCTBEHHbIE MW (PMHAHCOBBIE
CaHKIIMU, B TOM YHCJIe 32 HEMCIIOJIHEHUE O0SI3aHHOCTHU 10 yIiaTe 00s13a-
TEeJIbHBIX TUIATEeXKe, He YUUTBIBAIOTCS IIPH OMPENeTICHUN HATUIMS TTPU3HAKOB
0aHKPOTCTBA MOJDKHUKA.

Pa3mep neHexXHBIX 00513aTeNIbCTB, 00S13aTEJILCTB 10 BBITIIATE BBIXOTHBIX
MOCOOUIt 1 oruIaTe Tpyaa paOOTHUKOB MOJKHMKA CUUTAETCS] YCTAHOBICHHBIM,
©CJI COOTBETCTBYIOIIME TPEOOBAHUS TTOATBEPKIEHBI BCTYITUBIIIMM B 3aKOH -
HYIO CHJIy pellIeHHeM CyIa, apOuTpaXkKHOTO Cyla WK CyIeOHOTo akTa O BhlIaue
WCTIOJTHUTETbHBIX JINCTOB HA TIPUHYIUTEIbHOE UCTTOJIHEHWE PEIIeHUI Tpe-
TECKOTO cyla O B3bICKAHUU C JOJKHUKA TeHEXHBIX cpeacTs (1. 2 ¢T. 7 3a-
KOHa 0 0aHKpOTCTBe). PasMep 00s13aTeIbHBIX TUIATEXEM JOKHUKA CYUTAETCS
YCTaHOBIICHHBIM, €CJIM COOTBETCTBYIOIINE TPEOOBAHMUS TIOATBEPKICHBI pe-
IIeHeM HaJIOTOBOTO OpraHa, TAMOXXEHHOTO OpraHa O B3bICKAHUM 3a/I0JKEH-

' Cm.: 1. 11 mocranosnenust [Tnenyma BAC P® ot 8 anpesist 2003 1. Ne 4 «O HEKOTOPBIX
BOIPOCax, CBI3aHHBIX C BBeJieHHeM B sieiicTBre MenepanbHoro 3akoHa “O HeCOCTOSTETbHOCTH
(6ankpotctse)”» // Becthuk BAC P®d. 2003. Ne 6. C. 7.
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HOCTH 3a CYET MMYILEeCTBA TOJDKHUKA TUOO0 BCTYMMBIIUMM B 3aKOHHYIO CUITY
peleHueM cyaa Wik apOUTpaxkKHOro cyaa (I1. 3 ¢T. 6 3akoHa 0 GaHKPOTCTBE).
OTcyTCTBHME YKa3aHHBIX PEIICHNI, TTOATBEPKAAIOIINX pa3Mep ITeHEXKHBIX
TpeOOBaHUIT U 003aTebHBIX TUIATEXKEH, SIBISICTCSI OCHOBAHUEM IUISI BO3-
BpaIleHNS CYIOM 3asiBJICHUS O TIPU3HAHNY JOJIKHUKA OaHKPOTOM.

3. CoxpaHsg cyliecTBOBaBIllee 1 B IIpeXKHeN penakiuy 3aKoHa o 0aH-
KpPOTCTBE TOJIoXKeHUe M. 2 ¢T. 7 3aKoHa 0 0aHKPOTCTBE, ONpeaesoliee
HEOOXOIUMOCTD npedeapumenbHo2o YCMaHoeAeHus pasmepa mpebosanus 3a-
seumens B CyneOHOM TOPSIIKe!, 3aKOHOIaTe b, TI0 BCEll BUTUMOCTH, CTpe-
MUTCSI UCKITIOUNTD BO3MOXXHOCTH 3JIOYIIOTPEOJICHHUS IIPaBOM CO CTOPOHBI
KPEeIUTOPOB, KOTOPHIE, HE TBITASICh TTOJYYUTh 3aJ0JKEHHOCTb B OOBITHOM
MpOoLECCyaTbHOM TOPSIAKE U TIpecienys Leb «Iepeaeaa COOCTBEHHOCTI»,
00paIraTcst HEIIOCPEACTBEHHO B CYII C 3asIBJICHUEM O TIPU3HAHUN JOJDKHIKA
0aHKpPOTOM.

Ha nam B3risim, yKazaHHOE TOJIOKEHUE HeompaBagaHHO. OHO TOIBKO
YCUJIMBAET MPOIOKHUKOBBIN XapaKTep POCCUIICKOTO 3aKOHOIATEILCTBA
0 OAaHKPOTCTBE U HE MCKIIOYACT BO3MOXKHOCTD 3JIOYIIOTPEOICHUS CO CTO-
pOHbI KpenutopoB. IIpu coxpaHeHUM HEOOXOAMMOCTHU MPeABAPUTETBHOTO
YCTaHOBJICHHS pa3Mepa TpeOOBaHUSI 3asIBUTENIS B CYIeOHOM TIOPSIIKE, TEPSIET
CMBICJI TAKOW BHEITHWI MTPU3HAK OAHKPOTCTBA, KaK TPEXMECSIIHAsK IIPOCPOUKa
iaTexa. Jleso B ToM, 9TO, ITOKa paccMaTpUBaeTCs TpeOOBaHUE KPeaIuTopa
0 B3bICKAHUY 3aI0JKEHHOCTH B OOBITHOM ITPOIIECCYATbHOM ITOPSIIKE, TTOKA
OIMH KPEeIUTOp MPUOOpPETaeT IpaBo Ha oOpallleHre B CYII C 3asBICHUEM
0 MMPU3HAHUYT JOJKHUKA OAHKPOTOM, IPYTHUE KPEAUTOPBI MOTYT ITOJIyIUTh
YIOBJIETBOPEHUE CBOUX TPEOOBAHUIA «I10-APYKECKU», MU JOJKHUK YCIIEET
WHBIM 00pa30M pacTopsIINTLCSI CBOMMM aKTUBaMU, U KO JTHIO BO30YXKIE-
HUS Aejia 0 0aHKPOTCTBE pa3Mep MMYIIIECTBA JOJIKHUKA, a CIeI0BaTeIbHO,
¥ KOHKYPCHOI MacChl MOKET CYIIECTBEHHO YMEHBIITUTHCS.

Kpowme Toro, B xo1e paccMoTpeHMsI TpeOOBaHUI, COAEPKALIUXCS B 3a-
SIBJICHUM O MIPU3HAHUH TOJDKHUKA OaHKPOTOM, M 3asIBIICHUI O BCTYIUICHUN
B JIeJI0 O OAaHKPOTCTBE B KAUECTBE KPEAUTOPOB UX OOOCHOBAHHOCTD MPOBE-
PSIETCST CYIOM C YIaCcTHEM KaK MOJDKHMKA, TaK M 3asSBUTEIIS.

Hawm MoryT Bo3pa3uTh Takke, yKa3aB Ha TO, YTO He3aKOHHBIE CIEJIKU Kpe-
IUTOPOB M JOJDKHUKA, COBEPIIICHHBIC 0 BO30YKIEHMS ejIa O 0aHKPOTCTBE
M HaIlpaBJIcHHbIC HA YMaJIeHHe KOHKYPCHOM MacChl, MOTYT OBITh OCIIOPEHBI
no npaBwiaM Tiassl I11.1 3akona o 6aHkpoTcTBe «OcnapuBaHue COEI0K
TOJDKHUKA». DTO BEPHO, HO TTPaBUIILHO JI IIPOBOILIMPOBATH HETOOPOCOBECT-
HBIX TOJDKHUKOB M KPEIUTOPOB, JaBas UM BO3MOXKHOCTD 10 BO30OYKIEHMS
JeJia 0 0AHKPOTCTBE, HAYaI0 KOTOPOTO OTTSATUBAETCS ITO TIPUUMHE OTCYTCTBHS

' BO3MOKHOCTb MCKJTIOYEHUS YKa3aHHOTO TOJIOKEHUS U3 3aKOHA 0 0AHKPOTCTBE O0CYXK-
nanack B ['ocynapctBenHoit Jlyme P®. CMm.: [lemposa T. BaHKPOTCTBO 110 HOBBIM ITPaBUIIAM.
JleryTaThl MpeaiaraloT ypaBHOBECUTD MpaBa U BO3MOXHOCTHU JOJDKHUKOB M KPEIUTOPOB
B Iesiax o 6aHkpoTcTBax // Poccuiickast rasera. 2014. 30 mast.



naBa 1. MoHaTME HECOCTOATENLHOCTU (6AHKPOTCTBA) e 13

MpeaBapuTebHO YCTAHOBJIEHHOIO CYIOM pa3Mepa TpeOOBaHUS 3asiBUTENS,
3aKJII0YaTh CACJIKU, KOTOPhIE BIOCAEACTBUM MPUIETCS OCIIapUBaTh?

CMBICJI KOHKYPCHOTO TTpaBa COCTOUT B TOM, YTOOBI 00€CIEeUNTh paBHbIE
BO3MOXXHOCTH JOCTYIa KPEIUTOPOB K UMYIIIECTBY TOJDKHUKA B LIEJISIX yIaCTHSsI
B KOHKYpCE€ B OTHOLIEHUH 3TOT0 MMYIIECTBa. DTO MOXET OBbITh 00eCIIeueHO
CKOpEHUIIM MePexXoa0M OT OOIIUX MPaBUI MIPUHYAUTEILHOTO UCTIOJTHEHMS
K TIOJIOXKEHUSIM 3aKOHa 0 OAaHKPOTCTBE, MpaBUIa KOTOPOTO MCKIIOYAIOT
BO3MOXKHOCTb MHAVMBHUIYATBHOTO MUCIIOJHEHUS (ITPUOCTAHOBJICHNE OOIIIEeTO
HMCIIOJIHUTEIFHOTO IIPOU3BOICTBA; 3asIBIICHNE TPEOOBAHUI BCeX KPEAUTO-
POB B CylI, pacCMaTPUBAIONINI AeJI0 0 OAHKPOTCTBE,  T.1.). [lomoxeHueM
. 2 ct. 7 3aK0Ha 0 0AaHKPOTCTBE 3TOT IIPUHLIMIT HapylieH. Ero meiictBue
CyXaeT BO3BMOXKXHOCTH 3aKOHOIATEIbCTBA O OAHKPOTCTBE, IIPUCITOCOOIICH-
HOTO K 3aIlIiTe TIPaB KPEAUTOPOB B YCIOBUSIX HEMOCTATOUHOCTH MMYIIIECTBA
TOJDKHUKA TS TIOJTHOTO YIOBJIETBOPEHUS TPeOOBAHUI KPEAUTOPOB, CIICIO-
BaTeJIbHO, KOJTMIECTBO JIeJI 0 0AHKPOTCTBE Pe3Ko cokpammaeTcs. [Toje3Ho
9TO JIJIsI 9KOHOMUKY CTPAHBI B 11€JI0M, KOTJIA CTPAIAl0T MHTEPECHI COTEH ThICSY
KPEIUTOPOB, a 00ECTIEYMBAIOTCS TTPEUMYIIIECTBEHHO MHTEPECHI HETUIaTeXe -
CIMOCOOHBIX TOJKHUKOB, @ B KOHEUHOM CUETe — SKOHOMUKH CTPAHHI B IIEJIOM?

B pa3BUTHIX cTpaHax 3aKOHOAATEILCTBO O OAHKPOTCTBE pacCMaTpUBAETCsI
B KauecTBe CBOEOOPA3HOIO «CaHUTapa», YCTPAHSIOIIEro ¢ phIHKA (M 4eM
obIcTpee, TeM Jiyulle) HeaddeKTUBHbIE TPOU3BOACTBA, CITIOCOOCTBYIOLIETO
MOBBIIIEHUIO 3(P(hEKTUBHOCTU UCTIOIb30BaHUs aKTUBOB. Poccuiickomy 3a-
KOHOJIATeII0 TaKXKe CJIeAOBAIO Obl MPUAEPKUBATHCS MTOAOOHOI0 MOAX0a,
YIIPOCTUTD MOPSIAOK BO3OYKIEHMUS A€ 0 0aHKPOTCTBE, UCKITIOUUTD MOJIOXE-
HUE O IIPeIBapUTEIbHOM CYIe0HOM YCTaHOBIEHU TPEOOBAHUSI 3asIBUTEJIS.
BopoTtbcst xke co 3moynoTpedaeHUsIMU 3asBUTENIC HYXKHO MHBIMU CTIIOCO0aMM,
MOCJIeI0BATEeIbHO MPUMEHSISI CUCTEMY MEp OTBETCTBEHHOCTH 3asiBUTEJISI
B CJIy4yae ero HemoOpOCOBECTHBIX AeiicTBUlL. HeoOxommmo nmpuaepKuBaThCs
MEXIYHApOIHBIX CTAHAAPTOB, CTPEMSICh KaK MOXKHO OBICTpee pa3pelaTrh
KOH(IMKTBI, BOSHUKAIOIINE MEXIY HEeTIaTeKeCIOCOOHBIM JOIKHUKOM
U er0 KpeaUTOPaMHU.

Kak cripaBemTBO oTMEYaeTcs B IMTEpaType, TOCTATOYHBIM CPEACTBOM
MIPOTUB HE3aKOHHOTO CTPEMJICHMST KPEITUTOPOB YCTAHOBUTH KOHTPOJIb HAll
MIPEANPUATHEM SIBISICTCS TIPEIOCTABICHNIE TODKHUKY peaqbHON BO3MOXK-
HOCTHU OTBETa Ha 3asBJIcHUEe KpeauTopa'. 3aKOH 0 0aHKPOTCTBE TaKyIO BO3-
MOXHOCTH TOJDKHUKY IIPEIOCTABIISICT: OH BCErIa MOXKET 3asIBUTh BO3PAKCHMS
IIPOTUB TpeboBaHMIf KpenuTopa. [ToaToMy HET HUKaKOIf HEOOXOIUMOCTH YC-
JIOXKHSITh TIOPSIIOK BO3OYKIIEHUST CYIOTIPOM3BOJICTBA ITO JIeJTy 0 0aHKPOTCTBE,
TPAaTUTh CWJIBI M CPEJICTBA KPEIUTOPOB, CO3IaBaTh YTpo3y pazdazapuBaHUs
AKTWBOB IOJDKHUKA U YMEHBIIIEHUST BOBMOXHOCTH KPEIUTOPOB ITOTYYNUTh
VIOBJIETBOPEHUE CBOMX TPEOOBAHUIA.

' Xoyman M. Ponb pexxuma HECOCTOSITETIBHOCTH B PHIHOYHOI 3KOHOMUKE // BecTHHK
BAC P®. 2001. Ne 3. CrieumanbHoe npuiioxenue. C. 39.
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4. 3aKoHOIATEJIbCTBOM Dsiia CTpaH YCTAaHOBJIEHAa HEOOXOAUMOCTh elle
OJIHOTO YCJIOBUSI OAHKPOTCTBA — cmetueHus Kpedumopoe, T.¢. HaIn4dus y He-
IJIATEXXECIIOCOOHOIO TOJDKHMKA HECKOIbKUX KpenuTopoB'. HeobxonumocThb
HaJIMYUSI HECKOJIBKUX KPEIUTOPOB, KOTOPhIE KOHKYPHPOBAIN OBl B CBOMX
TpeOOBAaHMSIX, JIEKUT B CAMOM TIOHSITHH KOHKYpPCa U TOJDKHA OBITH COXpaHeHa
KaK yCIIOBUE €CIIM He I BO30YKICHUS ITPOM3BOACTBA 110 ATy O OaHKPOT-
CTBE, TO, BO BCSIKOM CJIy4ae, [IJIsl OTKPBITUSI KOHKYPCHOIO IIPOM3BOACTBA’.
JOomyCcTUMOCTb OTKPBITAS KOHKYpPCa IIPU HAJIMIUU OJHOTO KpeauTopa Ha-
XOIIUTCS B IPOTUBOPEUYMH CO 3PABbIM CMBICJIOM, a TAKXE C UCTOPUIECKUM
pa3BUTHEM KOHKYPCHOTO TIpoliecca, KOTOPOe IMOKa3bIBaeT, YTO HEOOXOIM -
MOCTb 0COOO0T0 UCITOTHUTEILHOTO MIPOLIecca BhI3bIBAIaCh UMEHHO CITy4asiMu
MHOXECTBEHHOCTH KPEAUTOPOB MPY HEAOCTATOYHOCTH UMYILECTBA TOJKHUKA
JUTSI TIOJTHOTO YIOBJIETBOPEHMS TPeOOBAaHMIT BCEX KPEIUTOPOB.

KonkypcHBI po1iece Kak pa3 v HalpaBJIeH Ha TO, YTOOBI ITPeayIPeaInuTh
3aXBaT MMYIIECTBA HETUIATEXKECIIOCOOHOTO JODKHUKA CO CTOPOHBI OTHOTO
WA HECKOJIBKMX KPETUTOPOB B YIIIEPO OCTAIBHBIM, YTOOBI HAaOOJIee CIIpa-
BEIUTMBO (T.€. B OYePEIHOCTH, IIPEAYCMOTPEHHOI 3aKOHOM 0 OaHKPOTCTBE,
U B COOTBETCTBUY C MHBIMU €TO0 TTPaBUJIAMU) PACTIPEACTUTH 3TO UMYIIECTBO
MEXIy BCeMH KPEAUTOPAMH.

Ha nndopmupoBaHue KpeaAuTOPOB O TIOJIOXEHUH TOJDKHUKA HAaITpaBJIeHbI
npaBujia 00 ONyoJMKOBAaHUU CBEICHUI, TPEIYCMOTPEHHBIX 3aKOHOM O OaH-
KPOTCTBE (O CyIeOHBIX aKTaX, BHIHECEHHBIX CYIOM, O0OBSIBICHUI apOUTPasKHBIX
VIIPaBJISIIOIINX, CAMOPETYIMPYEMBIX OPTaHU3ALMI apOUTPaskKHBIX YIIPABIISIO-
IIMX, OpTaHa Mo KOHTPOJIIO). DTO MO3BOJISIET JTULIAM, YIACTBYIOIIMM B JEIIE,
OTCIICXKMBATh XOI Jlejla 0 OAHKPOTCTBE. YKa3aHHBIC CBEACHUS BKIIIOYAIOTCS
B Enunblii benepanbHbIN peecTp CBEAECHUI 0 OAHKPOTCTBE 1 MyOIMKYIOTCS
B 0pMLIMATEHOM M3IaHNU, OTIPEICICHHOM PETYIUPYIOLIINM OPTaHOM, 1 pa3-
Mematotes B cetu UHTepHeT (cT. 28 3akoHa 0 6aHKpoTcTBe). O0s13aTeTIbHOMY
ONyOJIMKOBAHMIO TIO/IJIEKAT CBEIEHUS O BBEICHUU TTPOLIEIYD, TPUMEHSIEMBIX
B JieJie 0 OaHKPOTCTBE: HAOMOAeHYS, DPMHAHCOBOTO 0O3I0POBJIEHUSI, BHELITHETO
yIpaBieHUs, KOHKYPCHOTO MPOM3BOACTBA; CBEACHUS O MPeKpallleHUH Mpo-
M3BOJICTBA IO 1Ty 0 0AHKPOTCTBE, 00 YTBEPKAEHUHU, OTCTPAHEHUH WU OC-
BOOOXIEHUM apOUTPaKHOTO YIIPABJISIIOIIEro, 00 yIOBICTBOPSHUY 3asIBICHU
TPETHUX JIUI] O HAMEPEHUH ITOTaCUTh 00513aTeIbCTBA IOJDKHUKA, O TIPOBEACHUN
TOPTOB TIO TIPOIAXe MMYIIIECTBA JOKHUKA 1 O pe3yIbTaTax IMPOBEACHMS
TOPIOB, MHBIC TIPEIYCMOTPEHHBIE 3aKOHOM O OaHKPOTCTBE CBEICHMS.

KoHKypcHBII IIpoliecc, KaK 0COOBIN ITOPSIIOK YIOBICTBOPEHUS TPeOOBa-
HUI KpEIUTOPOB, PACCUMTAH Ha CJTy4aii CTeUeHUsT HECKOJIBbKUX KPETUTOPOB.
ITpu OTCYTCTBMM 3TOTO YCJIOBUS JIMIIAIOTCS CMbICIA HE TOJBKO TTpaBuja
00 00513aTeJIbHOCTHU OIyOJUKOBAHUS CBEIEHUI 0 OAHKPOTCTBE, HO Y MHO-

' Cwm.: I'paxknaHcKoe ¥ TOProBO€ MPaBo KaUTATUCTUIECKUX TOCYAapCTB / IO/ Pel.
E.A. BacwibeBa. M., 1993. C. 449; Kyaaeun M. H. 136paHHble Tpyasl. M., 1997. C. 174.
2 Ilepwenesuu I'. @. Kypc ToproBoro npasa. T. 4. C. 162—164.
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rue OIpyrue MoJIOXKeHUsT 3aKOHOAATeIbCTBA 0 OAHKPOTCTBE, KaK TO: O CPOKeE
NpenbsBiAeHUsT TpeOOBaHUI KpeauTopaMU JOKHUKY; O BEIEHUU peecTpa
TpeOOBaHMI1 KPEIUTOPOB; O TIPOBEICHUN COOpaHUI KPSIUTOPOB ¥ IPUHSITUN
MMM COIIAaCOBaHHBIX PEILIeHUI; 00 OUepeTHOCTH YAOBIETBOPEHMS TpeOOBa-
HUt KpeauTopoB U T.M. K yeMy mpuMeHeHMe BCEro 3Toro CJI0XHOIO MopsiaKa,
KOTJa HaJIUIO OOWH KPEeIUTOpP, KOTOPHII BCeTma MOXKET BOCIIOIb30BaThCS
MpaBUJIaMU OOBIYHOTO UCIIOJTHUTEIBHOTO MPOU3BOACTBA?

Poccuiickuii 3aKkoH 0 6aHKPOTCTBE MPsSIMO HE yKa3bIBaeT Ha TaKoe yC-
JIOBUE OAHKPOTCTBA, KaK CTCUCHNE KPEIUTOPOB, XOTSI TEPMIH «KPEIUTOPHI»
HCIIONB3YETCS IO TEKCTY BO MHOXKECTBEHHOM 4mciie. Pasymeercs, oTcyTcTBHe
YCJIOBUSI CTEUEHUST KPEAUTOPOB HE MOXKET ObITh MPEMNSITCTBHUEM [JII BO3-
Oy>kIeHusI MPOU3BOJCTBA MO Aesly 0 0aHKPOTCTBE. OMHAKO pPellIeHKEe O MPU-
3HAHWH JODKHIKA 0aHKPOTOM M 00 OTKPHITUY KOHKYPCHOTO ITPOM3BOICTBA
JOJKHO MPUHMMATLCS CYIOM TOJIbKO MPU HATMYUU Y HETLIaTeXXeCcIocoOHOro
JIOJDKHUKA JIBYX U 0oJiee KpeAUTOPOB (MpU cTeueHUuU Kpeautopos). Eciu xe
Y IOJDKHMKA K MOMEHTY pPaCCMOTPEHMUS [iejia O 0AHKPOTCTBE OCTACTCS CIMH-
CTBEHHBIN KPeaUTOP, TO CYIOMPOU3BOACTBO MO YKa3aHHOMY ey, BUIUMO,
JIOJIXKHO OBITh MpeKpalleHo (KOHKYPCHOE TTPOM3BOACTBO HE JOJIXKHO BBO-
IUTHCS), a IPUHYAUTEIBHOE B3bICKaHNME JOJDKHO OCYIIECTBIISITBCS B PAMKaxX
BO300HOBJICHHOT'O MCIIOJHUTEIbHOIO IMMPOM3BOICTBA I10 MpaBUjaM 3aKOoHa
00 MCTIOJIHUTEIbHOM ITPOU3BOJICTRBE.

§ 2. DuUKTHBHOE OAHKPOTCTBO U MPEAHAMEPEHHOE OAHKPOTCTBO

1. 3aKoHOmATEeJbCTBOM IPEAYCMOTPEHA OTBETCTBEHHOCTD 3a Hempa-
BOMEpHBIE OEUCTBUS TIPpY OAHKPOTCTBE, BKIIIOUAs TaKue AEHCTBUS, KaK
(pukTHBHOE U TIpemHaMepeHHOe 0aHKPOTCTBO (cT. 10 3aKoHa 0 GAHKPOT-
ctBe, CT. 14.12, 14.13 KoAIl P®, ct. 195—197 YK P®). I1pu atom 3akoH
0 OaHKPOTCTBE TIpeaycMaTprBacT rpaxkaaHcKo-1paBoBbie, a KoAIl P® u YK
P®, cooTBeTCTBEHHO, aIMUHUCTPATUBHO-TIPABOBBIC M YTOJIOBHO-TIPABOBBIC
MOCJICICTBYS TaKKX ITPaBOHAPYIIICHUIA.

B nutepatype npaBUIbHO OTMEUYAETCS, UTO CYyTh HEIIPaBOMEPHBIX Ieii-
CTBUIA TIpM OAHKPOTCTBE, B KOHEYHOM CUETE, CBOIUTCST K YMEHBIIICHIIO KOH-
KYPCHOIT MacChl HE3aBUCUMO OT XapaKTepa 3TUX ACHCTBUI (COKPBITHC UMY~
1IecTBa TOJKHUKA, HEITPaBOMEPHOE YIOBIETBOPEHUE TPEOOBAHUIA OTAETbHBIX
KpeIUTOpOB, HeMmoaaya J0JKHUKOM 3asiBJIEHUS] O TIPU3HAHUM JOJDKHUKA
0aHKPOTOM U T.IL.), K YIIEMJICHUIO NUHTEPECOB KPEAUTOPOB'.

PaccMarpuBas Borpoc o (GPUKTUBHOM Y ITpeIHaMepeHHOM 0aHKPOTCTBE,
Mpexae BCero HeoOXOAUMO COOTHECTU TEPMUHBI «HECOCTOSITEIbHOCTh»

' CM.: Koa6 b. H. OGbeKTUBHASI CTOPOHA KPUMUHAIBHBIX OAHKPOTCTB // 3aKOHHOCTbD.
2001. Ne 1. C. 13—15; Iycmsaxoe A. B. YronoBHOe 6aHKPOTCTBO: HEKOTOPBIE aCIIEKThI CYOb-
€KTUBHOI CTOPOHBI M CyObeKTa B MPECTYIUICHUSIX, TPETYCMOTPEHHBIX cTaThsiMu 195, 196, 197
YK P® // 3akon. 2006. Ne 9. C. 109—118.



