E.A. DokunH

AOOCTYTNMHOCTb NMPABOCYAUA
B APBUATPAMKHOM TMPOLECCE:

TeopeTnyeckmne OCHOBbI
N NnpakTn4yeckaa peasnnsauna

©

CTRTYT
MOCKBA 2023



YK 347.918
BbK 67.410.12

D75

D75

Esrenuii AnatobeBud @OKHH — KaHIUAAT IOPUAMYECKUX HAYK, CTApIIMil Ha-
YUHBIN COTPYIHUK MHCTUTYTA 3aKOHOIATEJIbCTBA U CPABHUTEIBLHOTO MIPABOBEACHUS
nipu [IpaButenbctee PO

Peuyenzenmo:

B.B. SIpkoB — 10KTOp IOpUAMUYECKUX HAYK, Ipodeccop, 3acTy>KeHHBIN JAesTelb
Hayku P®, 3aBemyronuii Kadeapoii rpaXaaHCcKoro mpoliecca YpaabcKoro rocyaap-
CTBEHHOTO I0PUINYECKOTo YHUBepcuTera uMeHu B.D. SIkoBrnena;

M.A. ®unaroBa — KaHIUOAaT OPUINYCCKUX HAayK, JOLECHT, JOLECHT ACMapTaMEH-
Ta MEXIYHApOOHOIO IIpaBa HaunonanbHOTO HCCIEnOBaTEILCKOTO YHUBEPCUTETA
«BpIcIas 1mKoixa 5KOHOMUKI»

®okun, EBrennii AHaTOIbEBHY.

JOCTyIHOCTh IIPaBOCYAUsi B apOMTpPaxKHOM IIpOlLiecCce: Teope-
TUYECKME OCHOBBI M MpaKTUYeCcKas peanusauus : [MoHorpadwus]| /
E. A. ®okuH. — Mocksa : Crartyt, 2023. — 330 c.

ISBN 978-5-8354-1932-6 (B 1iep.)

B MoHOTrpadum packpbIBaloTCs KOHIETITYTbHBIE OCHOBBI IOCTYITHOCTH TTPABOCYIHS
10 9KOHOMUYECKUM CTIOpaM KaK KOMIUIEKCHOU MpaBoBoil kareropuu. O6001maroTcst
WzIen TOCTYTIA K CyAeOHOI 3aIIUTe B Pa3TUYHBIX UICTOPUUECKUX (hOopMax MpaBoOCyIUsI,
NeTATbHO aHAIM3UPYETCS KOHCTUTYLIMOHHBIN U MEXKIyHAPOIHO-TIPABOBOI CMBICT 10-
CTYITHOCTH TIPABOCYIHSI, TIPeIIaraeTcss OpPUTUHATBHOE TTOHSITHE NAHHOI KOHIICTIIIAN
1 0OOCHOBBIBAIOTCS €€ CYIITHOCTHBIE XapaKTePUCTUKH.

3HaunTeIbHOe BHUMAHUE YIEeIeHO peaTnu3alui Uaei JOCTYITHOCTH TPABOCYIHS
B COBPEMEHHOM POCCUICKOM apOUTPaskHOM TMPOIIeCCyaTbHOM 3aKOHOIATEIbCTBE
U TIpaKTUKe ero mpuMeHeHuss. @opMynmupyroTcs oTaeIbHbIe PENTOKESHUS 110 CO-
BEPIICHCTBOBAHMIO 3aKOHONATETbHOM 6a3bl U CyneOHOM MpakTHKU. B 3aBepiatonieit
YaCTU WCCIIEIOBAHUS MPEAITPUHSITA TTOMBITKA BBISIBUTH TIEPCTIEKTUBHI JATbHENIIIEro
Pa3BUTHUST MEXaHU3MOB 00€CTIeYeHUST OCTYITHOCTH TIPABOCYIMSI, B TOM UUCIIE C YIETOM
MEXIMCIUTITTHAPHBIX TIOIXOIOB.

Pexomennyercst st cyneit M MpaKTHYECKUX paOOTHUKOB, CTYIEHTOB OaKaaBpHraTa,
CrielIMaInTeTa M MarkcTpaTyphl, peroiaBaresieil 1 aclupaHTOB IOPUINYECKIX By30B,
a TaKKe BCeX MHTEPECYIONINXCSI COBPEMEHHOM TOKTPUHONM HAYKU apOUTPaKHOTO
rpouecca.

3aKOHOIATENLCTBO U CyAeOHAast TPAKTUKA TIPUBOMISITCS IO COCTOSTHUIO Ha 10 mast
2023 T.

YK 347.918
BBK 67.410.12

ISBN 978-5-8354-1932-6

© ®okuH E. A., 2023
© Penmnoaroroska, ohopmieHue. M3narenbetBo «CratyT», 2023



OINABJIEHUE

BBEIEHHME..........cccviiiiiiiieiiiiiie et e ettt e et e e e e e eataaee e 6
IIpemmnciaoBue A. M. KOBIEPA ... 11
Inasa 1. TeopeTnyeckasi 3BOIONMS HEH TOCTYIMHOCTH MPABOCYIHS ......... 14
§ 1.1. HMcropuyeckue mpearnochliku oOpMUpPOBaHUS UL

JIIOCTYTTHOCTH TPAaBOCYINS B 3aPYOEKHBIX CTPAHAX ........cevvvvvnnnnn.. 14
§ 1.2. TlpennochlIku TOKTPUHAJIBHOTO OCMBICJIEHUS JOCTYITHOCTU

MPABOCYIUST B OTEYECTBEHHOM HAYKE........cceeeeeviriiiieeeeeeeeeeeeeneennns 32
§ 1.3. TloHATHE TOCTYITHOCTU MPABOCYAMS U €0 KOHCTUTYLIMOHHBIN

[0 13 (03] SO PPPPPP 38
§ 1.4. Pa3BuTure npeacTaBiIeHUil O TOCTYITHOCTH TTPaBOCY IS

B IMIOCTCOBETCKOM HAYKE MPOLIECCYAUTBHOTO MPABA ..vvvneeeeeeeeennnnnns 45

Inasa 2. JlocTynHOCTH MpaBoCyaus KaK MeXKIyHAPOIHO-TIPABOBOI

CTAHAAPT CNPABEILJINBOTO CYAeOHOTO PA3OMPATENIBCTBA ..........ccceeennnnnn..... 65
§ 2.1. JlocTynmHOCTb IPaBOCYIUsI B CUCTEME EBPOTENHCKHUX
CTaHAAPTOB CIPABEIUTMBOTO CYAeOHOTO pa30oUpaTeNbCTBa ........... 65

§ 2.2. BausHue npaktuku EBponetickoro Cyna mo rpaBam
yeJIoBeKa Ha JIOCTYITHOCTh MpaBocyaust B Poccuu:
TMOCTMKEHUS U HEPeaT30BaHHBIC BOBMOXKHOCTH ..........cceeennnnnn. 77
§ 2.3. JlocTymHOCTb IIpaBoCyavs B MccienoBaHusIX EBponeiickoit
KOMMCCHH 3a IeMOKpaTHIO uepe3 Mpaso (BeHelmaHckoii
KOMUCCHI ) ....cooeviviiiiiiiieeeaeeeeeeeeeeeesstaeeeeeeeeeeaeeseeesssstaeeaeaeaaaaees 102

InaBa 3. IIpodeccuonanu3anus apoOUTPazKHOro NMpouecca

U €€ 3HAYeHUe VI JOCTYIIHOCTH MPABOCYIMS ....uuueeeeerreerrrinnnnnnnaaeeaaanans 114
§ 3.1. TloHATHE U MPEANOCHIIKY TPOdeCcCUOHATN3aIUN
APOUTPAKHOTO TTPOIIECCA «..eeeeeeevvvviiieeeeeeeeeeeeereresriieeeeeaeaeaaees 114

§ 3.2. BzaumonelicTBue cyna v CTOPOH B XO€ CyAeOHOTO
pasoupaTesbCTBa: 3HAUCHUE 7151 JOCTYITHOCTU TIPABOCYIUS ...... 129

§ 3.3. JloctynHocTb paBocyausi, MpodeccuoHann3atus
CY/IOIPOM3BOJCTBA B CUCTEME IPUHILIMIIOB apOUTPaXkKHOTO

TIPOIIECCA «.eeeeeeeeeeetttteeeeeeeeeeeeeeeeeaeteeeeeeeeeeeeesesesastbaeeaeaaaeaaees 145
§ 3.4. EauHcTBO 11e7eii mpodeccruoHann3alu U 00ecIieyeHus
JOCTYITHOCTH ITPABOCYIMS .....vvvvveeeeeeaeirreeeeeeeesreeeeeaeenrsseeeeennanns 165



OrnaeneHue

Inasa 4. JlocTynHOCTH MpaBoCyaus U MPo(hecCHOHATN3AHUS
CYZIOTIPOM3BOJICTBA B APOMTPAKHOM IPOIIECCYATHHOM

3aKOHOAATEIbCTBE M MPAKTHKE €T0 MPHMEHEHHS ...........ovvvvvverereeeeeeeennnnn 174
§ 4.1. locynedHOe yperyaupoBaHue CIIOPOB B KOHTEKCTE
JIOCTYTTHOCTH TIPABOCYIIMST ..vvvvnneeeeeeereirriiiieeeeeeeeeseresssrasnnnnnnnss 175

§ 4.2. PaszrpanuyeHue cyneOHOM KOMITIETeHLIMU KaK (pakTop
JIOCTYTTHOCTH TIPABOCYINSI: «CTapble» U «HOBbIE» MPOOJIEMBI...... 193
§ 4.3. [Ipodeccronanuzanus CyneOHOTo MpeacTaBUTEIbCTBA
B POCCUIICKOM apOUTPaKHOM ITIpoLiecce Kak CPeaCTBO

obecrneYeHUsT JOCTYITHOCTU TIPABOCYIMS «......cevvvvvviviiineeeaeeaannns 211
§ 4.4. O6ecrnieyeHre JOCTYITHOCTH MPABOCYAMS B YIIPOIIEHHBIX
TIPOMBBOICTBAX «vvvvvvurunnneeeeeeeerrerrrssnnnnnnaaeeeseeseseemsssssnnnnnaaesesseaees 227

§ 4.5. HexoTtopsie 1po6sieMbl MTHAMBUIYAIM3alMU UCKa yepe3
MPU3MY JOCTYITHOCTU MPABOCYAUS U MpodeccuoHaIn3auum

(o1 00Y 11070371 : TeYi (g 1 : 1 NENNNNUNN SR 246
§ 4.6. O 3HaUYEHUU MOTUBUPOBAHHOCTU CyIeOHOrO pPeleHMsI
JIJIS OCTYITHOCTU TIPABOCYIIMST «...eeeeeveiiiiiieeeeeeeeeeeeeeeeevanines 265

§ 4.7. TlpuzHaHue U MIPUBEICHUE B UCITIOJTHEHNE NMHOCTPAHHBIX
Cy/IeOHBIX aKTOB KaK TPAaHCIPAHUYHbII aCIIEKT
JIOCTYTTHOCTH TIPABOCYIIMST ..vvvvenneeeeeeeeereerriiiieeeeeeeeeeeeresserasnnnnnnnns 277

Inasa 5. IlepcneKkTHBBI TEOPETHYECKOTO PA3BUTHS KOHIEMIIAN

JOCTYNHOCTH MPABOCYME «....eveetiieeeteeeeeeeeeeeaeeaeaaesasasaaanananaeebereeaeeeee 297
§ 5.1. CpaBHUTEIbHO-IIPABOBas METOIOJOT S JOCTYITHOCTHU
MPaBOCYIUS U €€ 3aa4l Ha COBPEMEHHOM 3TAIIC ...................... 297

§ 5.2. [lepcrieKTUBBI pa3BUTHUS HEKJIACCUIECKUX
(MEXIUCHMIUIMHAPHBIX) HAYYHBIX TTOIXOI0B
K TOCTYTTHOCTHU MPABOCYIIMSL .evvvvvvvvennnnaeeeeeerereeerssnsnnnnaaaessasanens 309

SAKTIOUEHHE ........ovvnneeeieinneeeieeee e e et e e e e e e e e e e e eeaaeeeeetaneeeeeranaes 321



